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· Reading: Legal Advocacy Handbook – Developing a Theory of the Case/Opening Statements Section. 

· In Class Exercise: Developing a Theory of the Case. 
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Topic 6: Direct Examination of a witness. 
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· Homework: Closing Arguments

Topic 10: Evidence and it’s admission at Trial.

· Reading: Legal Advocacy Handbook - Simplified Rules of Evidence
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Class 12: Oral Advocacy toward the Court sitting without a Jury. Pre-Trial Arguments. 

· In Class Exercise: Arguments before the Court. 

Topic 13: Final Trials – Review of the Law and Facts in the individual cases. 
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Materials can be found on the class TEAMS page. 
THE ADVERSARIAL PROCEEDING

Definitions

Adversarial systems are based on the belief that pitting two adversaries against each other, with each interested in presenting their version of the truth, is the best way for a decision maker to determine the probable truth.  

A system is usually said to be adversarial if it includes the following elements:

The decision maker is neutral and passive (This may be either judge or jury.)

The parties, not the court, are responsible for presenting the proof. 

The proof is presented in a formal setting where a set of rules governs the trial and the behavior of the litigants.  (Proof must normally be presented in the form of oral testimony by witnesses who can be examined in open court by both parties.) 

Within these elements there is often room for flexibility and adaptation.  In most adversarial systems for example, judges are allowed to do more than just sit silently and observe the parties.  They have some ability to ask witnesses questions and make meaningful inquiry in an effort to help determine the truth.  Adversarial systems also allow for certain types of evidence to be presented to the decision maker in a form other than first person oral testimony.  In the Anglo-American common law tradition such consideration is often given to categories of evidence which fall within exceptions to the “hearsay rule”- the general rule that excludes second hand information.

Historical Development

The adversarial process has its origins in the historical development of England.  In England during the medieval time period (400-1400 AD), the forms of accepted dispute resolution included trial by battle and trial by ordeal.  In trial by battle, the accused was required to fight the accuser.  The underlying belief was that God would give victory to the party who was right.  Trial by ordeal was similar in that it relied upon a “heavenly judgment.”  In trial by ordeal, the litigant would subject himself to torture which might include carrying a hot metal bar, placing his arm in boiling water, or being totally immersed in water.  If he survived the ordeal then he was awarded the judgment.  While these methods of dispute resolution required little in the way of evidence, they did include procedural elements which would appear in later phases of England’s legal development: they required the active participation of the parties and only limited participation by the judge.

As England emerged from the medieval age of ignorance and superstition, it developed more sophisticated, reason based methods to resolve conflicts- court systems and court trials.  During the early phases of legal development, court procedures were not adversarial but inquisitorial in nature.  Judges interrogated the witnesses.  They allowed very little if any participation by the accused.  Lawyers were infrequently used.  Judges often introduced their political opinions into the proceedings. 

The British adversarial process really began to take shape in the 17th and 18th centuries.  No one set out to create an adversarial system from an inquisitorial one.  It developed slowly, over time.  It was a result, at least in the beginning, of judges and lawyers making changes in their day-to-day courtroom behaviors that gradually began to reshape how court trials were conducted.  Judges began to allow the accused and their lawyers more freedom to present evidence and make arguments.  The lawyers began to seize the opportunities given them to play a more active role in litigation and expand their importance in the system.  As the lawyers became more active, the courts developed more complex rules to control the lawyers and to establish a structure for the trial proceeding.  

There have been numerous explanations given for why these changes took place: the development of more democratic ideals and principles, the rise of individualism, the growth of the market economy, and the response to the abuses of the inquisitorial system.  There is no definitive explanation.  It was probably a mixture of all these reasons.   

As Great Britain expanded its empire to the far reaches of the globe, it brought its legal system with it.  Systems based on adversarial principles operate in much the same form in many former British colonies such as Canada, Australia, New Zealand and of course the United States. 

Currently, the United States possesses the legal system perhaps most widely identified with adversarial trial proceedings.  This is due in large part to American film and television using the court trial as a dramatic mechanism.  It should be kept in mind that much of the dialogue and behavior engaged in during the courtroom scenes in these films and programs would never be allowed in a real U.S. courtroom.  Most “courtroom dramas” are not realistic depictions of U.S. court trials.  

The foundation for many elements of the adversarial process employed by the U.S. system exists within the 6th Amendment to the U.S. Constitution.  The 6th Amendment establishes a number of “Constitutional rights,” some of which are the same rights protected by international fair trial standards.  These rights are: the right to be tried without undue delay (“speedy trial”), the right to a public trial, the right to be informed about the nature and charges against him, the right to confront the witnesses against him, the right to have witnesses summoned to testify in his favor, and the right to be represented by an attorney.  While neither the right to be presumed innocent nor the requirement that the government prove the accused guilty beyond a reasonable doubt are mentioned in the Constitution, American courts have found that both these rights exist within the common law, are implied by the Constitution and must be afforded an accused.

C. Claimed Strengths and Weaknesses of the Adversarial Process

Of course no legal system provides the perfect balance between protecting public safety and resources and defending the rights of the individual.  The adversarial process has its strengths and weaknesses like any other system.  These are some of the claims that have been made in this regard:

Claimed Strengths:

It encourages judicial impartiality and neutrality.

It is a superior mechanism to determine the truth because:

The decision maker has the benefit of hearing different perspectives and arguments.  

Examined live testimony is generally more reliable and complete than unexamined secondhand information.  

Parties with the greatest motivation to uncover facts in their favor are given the power to do so.  

It is an open and participatory form of dispute resolution which works to protect individual rights and to give the process legitimacy in the eyes of the public.

The adversarial court trial provides a fixed date when the matter may be resolved. 

Claimed Weaknesses:

It is too expensive.

It is too slow to bring cases to a conclusion.

It is too unequal.  The wealthier accused can hire better legal assistance.

Procedural rules sometimes prevent important evidence from being heard.

The Preference for Live Witnesses

In order for an adversarial trial process to function effectively, the courts must show a strong preference for live witness testimony.

There are three main reasons to require live witnesses to testify in court and subject themselves to the examination of the parties.  These are:

It provides an accused greater ability to challenge the prosecution case and present his defense.  This is necessary to protect his fair trial right to call and examine witnesses.

It enhances the truth seeking function of the court since in many cases it increases the level of reliability of the information considered by the court in making its decision.  

It allows for greater public observation of information considered by the court in making its decision.  This provides an important measure of public oversight for the organs of justice- the courts, prosecution and police, which over time, should lead to greater public trust in the institutions and the process.   

In adversarial systems, a common justification for excluding information which does not come from first person, live witness testimony is that the information is not reliable.   It is important to note that in these systems live testimony is not considered more reliable and credible on its face but is considered more reliable because it can be tested for credibility and reliability through the process of examination and cross examination.

Requiring live witness testimony can provide a number of benefits to the court. It gives the court the opportunity to view the age, education, understanding, and behavior of the witness (witness demeanor) which may impact the court’s opinion of the witness’ credibility. It requires a face-to-face meeting between the accuser(s) and the accused which may reveal errors in identification, prejudice against the accused, and even purposely false accusations.  The court examination of a witness by the parties is also bound to provide the court much more information upon which to base its decision than would a mere reading of a police report.  The police person writing the report may not have understood all the relevant issues or known all of the relevant facts at the time he questioned the witness. The police person may have omitted important facts in the report or taken too narrow an approach in his investigation.  A great deal of the distortion and inaccuracy that occurs in police reporting can be remedied by requiring live witnesses to be examined by the parties in court.  

ELEMENTS OF AN AMERICAN JURY TRIAL:

I. Pre-Trial Hearings
II. Jury Selection

III. Opening Statement – Prosecution/Plaintiff

IV. Opening Statement – Defense

V. Direct/Cross Examination of Prosecution/Plaintiff’s Witnesses

VI. Direct/Cross Examination of Defendant’s Witnesses

VII. Closing Argument by Prosecution/Plaintiff

VIII. Closing Argument by Defense

IX. Jury Deliberation

X. Verdict

ORAL ADVOCACY SKILLS

What makes a presentation successful?

· Deal with Anxiety.
"Practice makes Perfect".

There is no substitute for preparation.

Organization makes you focused.

Pause, look ahead and take a deep breath.

· Makes the project ideas your ideas.
· Establish and maintain a relationship with the participants.
· Be yourself, be genuine.
· Use humor.
Tell anecdotes, stories.

Be careful, not everyone can tell a joke and not everyone laughs at the same thing. 

· Use a variety of visual aids.

· True-to-life examples and situations tell a story.

· Vary your speech techniques.

· Speak to the group, do not read your notes.

Tips for reducing anxiety

1.
Be organized
Organization = Confidence which leads to a focused presentation.

2. Mentally Rehearse 

In your "mind's eye" picture yourself walking into the room, being introduced delivering your presentation with confidence and enthusiasm and leaving the room knowing you have accomplished the goals of your presentation.

3. Practice

Use a mirror or have someone critique the presentation or videotape it. Stand up and pretend an audience is in front of you.

4. Breathe

Sit up, relax and breathe deeply several times. When you are nervous, your muscles tighten and you may forget to breathe.

5. Focus on relaxing 

Don’t dwell on tension, think about relaxing. Repeat to yourself "I am relaxed" take a breath.

6. Release Tension 

Try an isometric exercise that releases pent up tension

7. Move Around

Moving around releases tension from your body. If they are natural, you can't gesture too much.

8. Establish Eye Contact

Looking in the audience's eyes, connect and make your presentation personal and friendly. As you establish eye contact you lose your self-consciousness.

Points taken from Effective Presentation Skills, by Bert Decker and Steve Mandel

HOW TO ESTABLISH A RELATIONSHIP WITH YOUR AUDIENCE:

By using a variety of platform techniques you will be able to establish a rapport with the audience which will help you deliver your points more effectively. This will aid in creating an environment that will capture the attention of and effectively persuade your audience.

THE BODY: 

1. EYE CONTACT:

· Look them in the eyes, creates a personal exchange between two people. 

· Pick out several friendly faces, but don’t forget the unfriendly ones. 

· Move your eyes around the room, everyone must feel you are talking to them. 

2. POISE AND APPEARANCE:

· Feel comfortable, act comfortable. 

· Dress appropriately for the situation, audience, occasion, location. 

· Your demeanor will give the impression you wish to convey. 

3. GESTURES:

· Help get the point across. 

· Can promote the reaction from the audience you wish .

· Common gestures:

Sweeping hand - illustrates a broad field.

Vertical, chopping - emphasize practice points and breaks an idea into parts.

Palms out - "Stop" or reject an idea.

Palms up - invites acceptance, open mindedness or participation.

Upturned fist - draws the audience to you and gives an aggressive emphasis.

· Guidelines to remember:

They should draw attention to the idea, not to the gesture itself. 

Vary their use. Overuse it and it loses its effect. 

Synchronise the gesture with the phrase or word. 

Choose your gesture wisely - none is better that the wrong one . DON’T POINT!

Using too many limits their value - control yourself if necessary. 

Practice their use - especially if there are new to you.

4. BODY MOVEMENTS:

· Effective at relieving tension within you.
· Draws attention back to you instead of from a visual aid or a distraction.
· Engages a audience by keeping their attention and involving different areas of the audience at different times. 
· Can pace the presentation and change the mood.
5. FACIAL EXPRESSIONS:

· Helps create the desired mood. Your mood will be adopted by the audience. 

· No inspiration on the part of the presenter = no inspiration on the part of the audience.

· Needs to be appropriate to the situation. 

· Beware of distracting mannerisms:

- usually the presenter is unaware of them; can cause an audience to be amused (at the expense of the presenter) or offended and they can detract from the objectives of the presentation. 

THE VOICE: 

6. PITCH OR INFLECTION:

· A pitch different than your normal one indicates tension or nervousness, be aware of what nervousness does to your voice. 

· Needs to be natural to you and in a range that is sustainable over the course of your presentation. 

· Should be varied to keep the interest of the audience. 

· Must not be annoying to the audience. 

7. VOICE QUALITY:

· A voice that is nasal, thin, harsh, pinched or breathy can be difficult to overcome . 
· Practice helps correct or control and problems. First step is awareness. Record yourself and listen. A very painful but very instructive exercise. 
8. VOLUME: 

· The loudness and force depends on the size of the room and audience. 

· Everyone should be able to hear you, but not be overpowered by you. If the audience cannot hear you, you are wasting everyone’s time. Make sure amplification equipment is available and working if you need it ahead of time. Practice using it. 

· Vary the intensity to make your points and to keep it interesting. 

9. RATE:

· Too fast and you lose your audience immediately because they can't catch what you're saying. Remember your lips move at a faster pace than the audience’s capacity to absorb what you are saying. 

· "Drag your feet" and lose your audience from disinterest or boredom. 

· Vary the rate and you create a mood and keep your audiences interest. 

10. PAUSES: 

· Don’t be afraid of silence!

· Can be used to draw attention to important points if used immediately before or after the point. 

· Used deliberately and infrequently. Overuse seems artificial. 

11. VOCAL PROBLEMS (VERBAL PAUSES):

· "Uh", “Er”, “Um”- often used when the presenter isn't conformable with the material. Practice and you'll cut down on the use of the word.

· Voice drop - some people let their sentence trail off at the end. It makes listening almost impossible to the audience. Again this is usually a case where more preparation will automatically correct the situation.

· Faulty pronunciation - it is distracting and erodes confidence in the speaker. If the audience is working to understand what the speaker is saying, they miss the learning points of the presentation.

· Poor enunciation - means you not articulating the words satisfactorily.

☺Using Humor☺

☺ Don’t tell Jokes

Only 1 in 100 can tell a joke. Unless you're good at pacing and style, you might think twice about using them. If you choose to tell a joke think about the relevance.

☺ Do tell stories and anecdotes

When you make yourself vulnerable by sharing a personal story, you establish rapport with the audience. Stories can supplement your learning points.

☺ Humanization is Humor 

We do want to connect with our listeners, this often happens when "likability" is part of you as a presenter. 

☺Remember the Personality Factor

People often vote for political leaders on the basis of likability. Others "vote" on whether they agree with you or support your position based on your personality. The level of humor and humanization you project can help with acceptance.

☺ Your smile is what People See

When you are talking people are watching your face. The predominate feature is a smile. Our sense of humor is most frequently conveyed by a smile. It must be natural to be accepted.

☺ People Learn best Through Humor

Some of the most effective communication comes from moments of humor or when lightness is present. Zoom in and get your point across.

INSTA-SPEECH OUTLINE

THESIS: (A one sentence summary of what you are attempting to communicate.)

INTRODUCTION:

· Attention getting

· Clearly indicates the thesis of your speech

· Introduces the 3-4 main points to your speech

POINT  #1

· All points must advance the thesis

POINT  #2:

POINT#3:

· Points should be in ascending order, save your best for last.

CONCLUSION:

· Restate your thesis clearly

· Remind audience of your 3 main points and how they relate to your thesis. 

·  Try to tie in your introduction.

Remember: a good speech is a good essay effectively communicated to your audience orally.

TRIAL ADVOCACY SKILLS

A. Opening Statement and Developing a Theory of the Case.

What is an opening statement?

In many adversarial systems, the opening statement is the first opportunity the parties have to address the judge (or jury) about the facts of the case.  The main function of the opening statement is to assist the decision maker in understanding the evidence that will be presented in trial.  

The information in an adversarial hearing is given to the decision maker in bits and pieces as witnesses testify.  The opening statement is designed to give the decision maker a picture of what the puzzle will look like after all of the pieces are put together.  Of course, in most cases, the prosecution and defense will be presenting different pictures to the court.  A theory of the case is what holds a party’s picture together.  

Theory of the case

A theory of the case is a party’s version of “what really happened.”    It is a concept which explains the legal aspects of the case and the factual background of the case and ties them together.  It is at the center of a party’s case.  A good theory of the case answers two important questions: (1) What Happened? and (2) Why Did it Happen?

A theory of the case should meet the following requirements:

· Should be simple and easy to understand

· Should be logical

· Should meet the legal requirements of a party’s claim

· Should be consistent with decision maker’s view of how real life works

Defense theories of the case are usually wrapped around a legal defense but the legal defense is normally not sufficient to complete the theory since it does not usually go far enough to explain the facts surrounding the event.  Examples of frequently used legal defenses in criminal cases are as follows:

Legal defense 1: The accused did not engage in the action making up the offense. 

Legal defense 2: The accused was justified in taking the action since he was acting in self-defense.

Legal defense 3: The accused engaged in the action but did not possess criminal intent.  

Examples of theories of the case constructed upon these defenses are as follows: 

Theory 1:  This is a case of mistaken identity and poor police investigation.  My client was not the person who committed the crime.  The police were so eager to arrest someone they blamed my client without doing sufficient investigation to find the real perpetrator. 

Theory 2:  This is a case of a frightened woman protecting herself against a violent and abusive drunk.  My client’s husband physically abused her for years and when he attacked her this time, she was forced to defend herself with the only weapon in reach, a kitchen knife.

Theory 3:  This is not a crime but a tragic accident.  My client and his friend were foolishly playing with the handgun when it accidentally went off.  

Of course prosecution theories of the case should be built upon facts that prove up the elements of the crime.  In most cases the theory should also include an explanation of why the defendant committed the crime.  Judges like everyone else, want to know the reason for the human behavior and are more persuaded by a case that provides the reason. 

Examples of theories the prosecution might use:

Theory 1:  The defendant needed money.  When he saw the victim walk away from the ATM machine alone, he grabbed the chance to fill his own pockets with someone else’s cash.  

Theory 2:  The defendant suspected her husband was seeing other women.  This suspicion made her so angry that she attacked him with a kitchen knife.  

Theory 3:  The defendant knew the gun was loaded and was thrilled with the idea that by pulling the trigger of the weapon he might take the life of another human being.  He lost his gamble and his friend lost his life. 

Crafting the Opening Statement
Every opening statement should include an explanation of the party’s theory of the case.  

Presenting the statement in story form is often most effective.  An effective advocate will find a way to focus the story on the people involved.  Judges, like ordinary citizens, are most interested in people and what makes them do what they do.  There will be other opportunities in the trial to focus on the legal issues.   

Opening statements should use time efficiently.  People have limited attention spans.  Research has shown that most people can maintain a high level of concentration for only 15-20 minutes.  Memory also fades quickly.  Research shows that within a few hours most people have forgotten the great majority of what they have heard.  All of this means that most opening statements should be between 10 and 30 minutes in length. 

An advocate should consider using visual aids and exhibits in his opening statement if the court will allow it.   Exhibits that present images that are strong and clear can create an impression that words alone cannot.  In some cases, a chart or diagram may be extremely helpful to explain complicated fact patterns or relationships.  An advocate however, must be careful not to use exhibits in a way that distracts the listener’s attention from the advocate.  

Do not overstate the evidence. Nothing can be more damaging to your case than creating an expectation that you cannot fulfill.  

Do not “argue” during the opening statement. “Argument” here means asking the court to draw conclusions or inferences from the evidence, commenting on the credibility of anticipated witnesses or asking the court to consider matters beyond the evidence itself. Argument should be reserved for your closing argument.  An advocate’s personal opinion should never be made part of opening or closing statements.  His or her personal opinion is not relevant.  It is the information presented as evidence during the trial, and of course, the conclusions that can be drawn from that information that the court should be concerned with.

The following is a sample outline for an effective opening statement.

I. Introduction:

· Introduce yourself and your client

· Introduce your theory of the case.

· Introduce the witnesses you will call. 

II. Set the Scene:

· Describe the scene where the crime or the incident occurred if it is relevant to the theory of the case or evidence in the trial. 

III. State the Issue that is under contention in the trial.

IV. Describe what happened.  Here is where you tell your story.

V. Basis of liability/non-liability or guilt/non-guilt.

VI. Damages (Civil cases only)

VII. Conclusion

B. Questioning Witnesses in Court

In adversarial systems, the questioning a party does of his own witnesses is called direct examination.  The examination a party does of his opponent’s witnesses is called cross- examination.  

1. Direct Examination

Direct examination of witnesses provides a party with the opportunity to present the substance of his or her case through witness testimony.  

Direct examination is used to: 

· Introduce undisputed facts

· Present a party’s version of disputed facts

· Lay the foundation for admission and consideration of exhibits (evidence)d

· Enhance the credibility of witnesses

Direct Examination Techniques:  

Organize Logically

Organize the points you wish to make through your witnesses in a logical fashion.  Most people are better able to understand a series of events or other information if it is presented in chronological order.  For example, a prosecutor when questioning the victim of a robbery with serious injuries might put his examination together in the following order:

a. Victim background (age, occupation, etc.)

b. Description of scene of robbery

c. What occurred immediately before the robbery

d. What happened during the robbery

e. What happened immediately after the robbery 

f. Victim injuries and emergency medical treatment

g. Long term physical effects and medical treatment 

There may be cases where chronological organization is not the best way to present the information.  Whatever the order of examination points, the organization should be logical so the court can easily follow and better remember what the witness said.  

Introduce Witness and Develop Background

Every examination of a witness called on direct examination should begin with questions whose answers introduce the witness and reveal relevant background information. The examination should result in the witness providing answers to the questions:

“Who is he?” 

“Why is he here?” 

“Why should I believe him?”

Example: 

Q. Mr. Smith, what is your full name?

A. My name is Bob Smith.

Q. How old are you?   

A. I am 22 years old. 
Q. What is your profession?

A. I am a tailor.  

Q.  On the morning of September 5, 2003, did you see a man attacked near the corner of  Main  and Elm streets ?

A.  Yes.

Through this short exchange of questions and answers, the examiner has identified the witness, indicated why the witness has been called, and provided some support for why he should be believed- he is and ordinary citizen who was an eyewitness to the event.  

Background questions should be asked of all witnesses since credibility is always an issue.  The amount of background information necessary (or allowed by the court) will depend on who the witness is and how important his testimony is to the case.  

It is wise to keep in mind that the answers to the questions will form the record of the case.  In the example above, while it may be obvious to the trial judge(s) that Mr. Smith is a young man, it will not be obvious to appellate court judges who may later attempt to understand the facts by reading the record of the case.  If the age and physical characteristics of the witness are relevant to the case, the best way to ensure these facts make it into the record is to ask the pertinent questions. Providing such details also helps a judge “paint a mental picture” of the witness.  

Set the Scene

The court should receive an oral description of the scene from the witness before it hears about the action. Properly setting the scene helps the court to understand the action that follows.  Also, action testimony can be more effectively presented if presented in an uninterrupted fashion.  An effective technique in setting the scene is to move from description of the general to a description of the specific.

Example:  

Q. Mr. Smith, had you been at that intersection before?

A. I walk by it everyday.

Q Could you please describe the intersection?

A. Main is a large avenue which runs from the north to the south in the Jones District.  Elm runs from the east to the west and intersects Main.

Q. What type of neighborhood is it?

A. It is a business neighborhood but there are large apartment buildings on each side of the intersection.  It is always very busy with cars and people.

Q. Was it busy on the morning of September 15?

A. Yes.

A. What was the weather like that morning?

Q. It was clear, not raining.  A little cold.  I remember my hands were cold because I had forgotten my gloves.

A. Where were you when you saw this attack?

Q. I was walking across the intersection, going from the southeast corner of Main and Elm to the northeast corner of the intersection. 

Here you have provided the court a general description of the location of the event.  If the location is important to the case you can bring out greater detail through the use of a diagram. 

Recreate the Action

Direct examination can be used to recreate the action of the event so that the judge(s) can experience the event through the eyes of the witness.  There are three basic concerns in effectively recreating the action through direct examination: point of view, pace and proper language.  

a. Point of view

The examiner’s questions should be organized so that the decision maker “sees” the action through the witnesses’ eyes. 

b. Pace

Pace involves controlling the speed of the examination so the decision maker can “feel” what happened.

c. Proper language
The words and phrases used in questioning the witness should be simple and easy to understand for the witness.  Use language that invokes a feeling in the listener.

Use Appropriate Questions

Use short, open-ended questions that assist the witness tell his/her version of events in a logical, organized fashion.  

Examples:

Where did you go that day?

How did you feel?

What did the man look like?  

What happened next?

Do not use leading questions.  Leading questions are questions that contain or suggest the answer.

Examples:

You went to the market that day didn’t you?

You were frightened weren’t you? 

He was a tall man wasn’t he?

He attacked you, right?

Use Exhibits to Assist the Examination

Exhibits can be maps, diagrams, photographs, weapons, clothing or any other physical object which can be testified to by a witness and which can be used to prove a fact relevant to the outcome of the case.  (The term exhibits includes all forms of physical evidence.)

Exhibits can make a witnesses’ testimony easier to understand.  If a witness testifies for example about the location of people and objects at a crime scene, a listener can quite easily become confused or draw erroneous conclusions.  If the witness is asked to place the people or objects on a map or diagram that can be seen by the listener, the testimony is much more likely to be followed and understood.

Exhibits can make a witnesses’ testimony easier to remember.  Studies have shown that most people remember much more about the information they see than the information they hear.  They remember even more about information they see and hear.

Exhibits may express more about an event than words are capable of expressing.  Pictures of injuries often fall in this category.  They also may have a greater emotional impact on the listener than words alone. In the English-speaking world there is a saying that captures this idea, “A picture is worth a thousand words.”

Exhibits can assist the fact finder acquire a more accurate understanding of the facts. When one person hears another person describe a place, a person, or an object, his or her mind constructs an image of that place or thing.  The image he constructs may or may not resemble the actual place or thing.  Other people who hear the description will construct their own, different images. Allowing witnesses to refer to maps, diagrams or photographs during their testimony can reduce this “distortion” between the actual place or object and the image created by a listener in his head.

Exhibits lend credibility to the witnesses testimony. An exhibit that supports what a witness has said makes the witness and the exhibit have greater credibility. 

Examples:

Example #1 In the example used in “Set the Scene” above, the witness described the corner of   Main and Elm.  As you read those questions and answers, your mind probably created an image of the intersection.  Since the description did not give much detail, your mind filled in the rest.  Much of what your mind filled in was probably not accurate.  If the witness uses a diagram or photograph to help describe the scene however, your mind will not be forced to create so much detail and your understanding of what the scene looked like at the time of the event will probably be much closer to reality.  

Example #2 The victim of a domestic assault testifies that her husband hit her with a belt and left a bruise on her back.  Hearing this, one judge on the panel has an image of a small bruise; another judge has an image of a large bruise.  If the prosecutor shows a picture taken of the victim’s back after the attack, all of the judges will have one, more accurate, image of what the injuries really looked like.  This could make a big difference in how they decide the case.  

The best time to use exhibits is usually after the witness has completed telling the “action” part of his story.   The witness can then be asked to describe and explain the exhibits and how they relate to the events that took place.   An advocate who follows this approach will not interrupt and detract from the oral telling of the action.  Once the action is related, the advocate can then ask the witness to describe the exhibits and ask questions that focus attention on the more important parts of the witnesses testimony.  

Prepare the Witness

Where possible, the examiner should prepare his witnesses for the examination.  This means letting the witness know before hand what questions he will be asked on direct and what questions he might be asked on cross examination.  It means, where possible, showing the witness ahead of time, the exhibits he will be shown during trial so that he can better explain the exhibits to the court.  If a witness is not given any advance notice of what will be covered during questioning, the witness may be easily confused and may perform poorly under the stress of open court questioning.  

Of course, a lawyer must take special care not to “coach” a witness, by telling him what to say or what answers he/she wants to hear.  This risks misleading the court and raises serious ethical questions about the conduct of the lawyer.  Also a witness who is coached comes across as less credible than one who honestly answers the questions and tells their story. 

2. Cross Examination

Cross-examination is said to be at the heart of the adversarial process.  The two broad purposes of cross-examination are 1) to bring out information favorable to your case and 2) to damage the case of your opponent- this is called a “destructive examination.”  A destructive examination is designed to discredit the witness or his testimony.

Remember that not every witness needs to be cross-examined.  If an opposing witness has not damaged your case, there may be no reason to ask the witness any questions.  Sometimes the best cross-examination is simply to say, “No questions of this witness.”

A destructive cross examination is not necessary in every case and may only hurt your case when the witness has testified to facts that are helpful to you.  

Structure of Cross Examination

A lawyer planning a cross examination should create an organizational structure to his/her questioning.  The structure should limit the number of main points to three or four.  This is because attempting to cover too much ground during cross examinations risks diluting the impact of the main points and also increases the chances the examiner will lose control of the witness and the examination.  The main points should be points that support your theory of the case. 

Cross-examination should not be a repeat of the direct examination.  This is a frequent mistake made by many lawyers.  Asking the same or similar questions on cross-examination that were asked during direct examination, usually helps the witness solidify the testimony he gave on direct. 

One of the most important rules of court trial advocacy is, “Never ask a question you do not know the answer to.”  This is especially true of cross-examination. The purpose of cross-examination is to elicit facts that are favorable to you or to diminish the impact of the direct examination.  It is not a time to go fishing for information.  Ask questions you know the answers to or questions that will provide answers that you know you can handle without hurting your case.

Do not argue with the witness. Because cross-examination often puts the questioner in a confrontational frame of mind and because in many cases the witness is in fact antagonistic, it is easy to slip into argument.  This is not only unprofessional but is likely to be counterproductive.  The more effective cross-examinations are those in which the examiner is in control- of the questions, and of his own emotions.  The best way to avoid becoming argumentative with a witness is to organize and structure your examination carefully.

A cross-examiner should normally avoid asking the witness open-ended questions- questions that ask the witness to “explain”.  Questions that ask “what,” “how” or “why” give the witness a chance to give testimony that is damaging to the examiner’s case.  When a witness is asked a question that allows her to “explain” rather than provide a simple answer, the cross-examiner loses control of the examination.  Cross-examination is about control.  Remember that the direct examiner can ask these types of questions of the witness on redirect if he feels it necessary. 

Style of Cross Examination

During direct examination, the examiner usually tries to maintain a secondary role to the witness.  In cross-examination however the examiner should attempt to play the main or dominant role.  The attention of the fact finder should shift from the witness to the examiner.  The cross examiner can make this shift occur by using certain techniques:

a. Ask leading questions.  These are questions that suggest the answer, and normally call for a yes or no answer.  

Examples of leading questions are:

Q:  Ms. Jones, on June 28, you owned a bicycle didn’t you?

Q: You hit the man with your fist, isn’t that right?

Q:  You were drinking liquor that night, correct?

You can also make your questions leading not by your language but by your intonation and attitude. 

Example:

Q:  Mr. Johnson, you were assaulted at around 11:00 p.m.?

A:  Yes.

Q:  It was December 5, wintertime?

A: Yes.

Q:  It was nighttime?

A:  Yes.

Q:  The sun was down?

A:  Yes.

Q:  The stores were closed?

A:  Yes. Most of them I think.

Q:  Not many cars driving around?

A:  Not at that time of night. 

Q:  You said during your direct testimony that there was light from the streetlights?

A:  Yes.

Q:  And those lights were located at end of each block?

A:  Yes.

Q:  But there weren’t any streetlights in the middle of the block?

A:  No.

Q:  And that is where the robbery happened, didn’t it?

A:  Yes.

In the short piece of cross examination above, the examiner has successfully built a factual basis for his argument that the lighting conditions were too poor for the victim to see and accurately identify his attacker.  In such an examination, the examiner might consider having a photograph of the scene available to show to the witness at the right moment during the examination.  If the witness claims that there were streetlights in the middle of the block and the photo shows that there were not, the witnesses’ recollection will be proven faulty.  This may cause the court to question other aspects of the witness’ recollection which may lead to the court finding his identification of the defendant unreliable.    

b. Ask short, clearly understood questions that move the witness bit by bit toward giving you the information you seek.

In the example above, the examiner did not ask, “You really didn’t see the man who robbed you, did you?”  If he had done that, the witness would probably have given an answer that the examiner did not want to hear.  The questioning style he used helped him draw facts from the witness that he could later use to argue that the lighting on the scene was not good enough for the victim to make a reliable identification.  

c. Keep control over the witness.

In Anglo-American trial proceedings, one method lawyers use to control witnesses is to object to the response of a witness that does not directly answer the question posed, then ask the court to order the witness to give a more direct answer.

A less formal method of exerting control is simply to use the witness’ fear of looking foolish or providing false information to the examiner’s advantage.  If the examiner carries himself with confidence and the questions are delivered with certainty, the witness will often adopt a more submissive, less antagonistic attitude.  This will help the examiner control the witness and get to the information that is helpful to his case. 

d.  Use a style that is natural to you.

There are many styles of examination and presentation that are effective.  While American movies may give the impression that a “dramatic” style is desirable, in reality, most judges are not impressed by overly dramatic presentations.  Every advocate should develop a style that is natural for himself or herself, a style that he or she is comfortable with.   

Bringing Out Favorable Information

When another party’s witness possesses information that supports a party’s case and is consistent with its theory of the case, the cross-examiner should bring out this information from the witness.  This should be done at the beginning of the cross-examination.  If the examiner is pleasant and polite in her questioning, this will cause the witness to relax and be more cooperative.   If the examiner needs to ask questions that discredit or challenge the witness, she can do this later in the examination, after the witness has given the favorable information the examiner seeks. 

It is very rare that a witness’s entire direct examination is damaging to a party’s case.  Usually the witness gives some information that is helpful.  It is often helpful to a cross-examiner to have the witness repeat those facts that are favorable to her case.  Having the witness repeat favorable facts improves the chances that the judges will remember those favorable facts when they are making their decision.   

It may be that the other party’s witness can corroborate, or support, parts of the cross-examiner’s case.  It may be that the witness possesses certain facts that support statements made by witnesses she has called.  Statements made by the other party’s witnesses that support the cross-examiner’s case or the cross examiner’s witnesses often leave a very powerful impression with the judges.  An advocate can argue during closing statement that certain facts must be true since even the opposing party’s witnesses have admitted that they are true.

Discrediting Unfavorable Testimony 

This type of cross-examination has one main purpose- to show or suggest that the testimony of the witness is less reliable or less likely to be true than it appeared at the end of the direct examination.  The aim is not to discredit or “destroy” the witness himself.  Rarely will an examiner have the opportunity to show that a witness purposefully lied during direct examination.  Most witnesses however, will include their own perspectives, attitudes and beliefs in telling their stories.  This can distort the reality of the event.  Cross-examination can develop and reveal this distortion.  

Two approaches that can be used to discredit a witness’ testimony involve challenging a witness’ perception and challenging a witness’ memory.

Perception. 

An obvious way to discredit a witness’ testimony is to bring out facts that suggest that the witness did not have the best ability or opportunity to observe the event he testified about on direct examination.  This usually means showing that the event occurred quickly and unexpectedly, that the witness was frightened or excited, that the distances were far or the lighting was poor.  This type of examination can result in the court questioning the accuracy of the witness’ observations.  

Example: 

Q: Mr. Harrison, you are 74 years old, correct?

A. Yes I am.

Q: And you have to wear prescription glasses because your eyesight is not very good anymore, correct?

A: True

Q: And the night this incident happened you had forgotten your glasses, correct?

A: Yes, that’s true.

Q: And everything that you saw that night was very blurry, wasn’t it. 

A: Yes I would have to admit it was. 

Memory 

A witness’ ability to remember the details of an event can have a great impact on the reliability of his testimony.  If a large amount of time has passed since the event, he may have difficulty remembering the event accurately.  He may have trouble separating the actual details of the event from details he heard from others or details his own mind created.  Cross-examination can often point out that a witness has forgotten, confused or has otherwise mixed up certain facts which are necessary to the accurate reconstruction of events. 

Example:  

A police officer arrested a defendant six months prior to the trial and took a statement from him.  The cross examination reveals that the officer did not write the statement down in his report and suggests that the officer has arrested so many people and taken so many other reports since then, that he cannot possibly remember with accuracy what the defendant said:

Q:  You arrested my client more than six months ago?

A:  Yes.

Q:  How many arrests do you think you make a week?

A:  Maybe 4 or 5.  

Q:  So, since you arrested my client six months ago you have made approximately..120 arrests?

A:  Probably about that.  Maybe a few less.  Its difficult to say how many.

Q:   It’s impossible to remember all of the details of every one of those arrests isn’t it?  

A:  Yes.

Q:  That’s why you write the details down in police reports?

A:  Yes.

Q:  And you try to write down in the report everything you think is important?

A:  Yes.

Q:  But your report in this case does not mention anything about a statement made by the defendant?

A:  No.

Q:  Your report says nothing about what the defendant actually said, does it?

A:  No.

Impeachment 

Impeachment is a cross-examination technique that discredits a witness or his testimony.  Its purpose is simple- to show the court that the witness or his testimony cannot be believed.  

There are several basic impeachment techniques.  Two standard techniques are:

a. Showing the witness possessed bias, interest, or motive.

b. Revealing the witness made prior inconsistent statements.

Bias and prejudice are tendencies or inclinations that a person has that prevent him from being impartial.  An individual can be biased in favor of, or prejudiced against, another person or position.  Exposing this bias or prejudice usually involves revealing a family, business or personal relationship that makes the witness unable to be impartial or objective. 

Example:

The defense is alibi.  The defendant’s mother testified on direct that her son was home when the crime was committed.  The cross-examination reveals the mother’s obvious bias toward her son.

Q:  Mrs. Charles, your son was living with you on October 6, the date this assault occurred, is that right?

A:  Yes.

Q:  He is still living with you?

A:  Yes.

Q:  It’s fair to say that you talk to your son every day?

A:  Yes.

Q:  He tells you about his problems?

A:  Yes.

Q:  You’ve talked with your son about this case many times, haven’t you?

A:  Yes.

Q:  The court did not force you to come to court today did it?

A:  No.

Q:  Your son and his lawyer asked you to come and testify today, is that right?

A:  Yes.

You will note that this cross-examination was very gentle.  The examiner asked enough questions to point out the mother’s obvious bias without attacking her and making her look more sympathetic to the court.  

Interest refers to the possible benefit that a witness might derive from the outcome of the case, or the possible detriment.  Often interest is financial.  Since human greed is a common human motivation, revealing that greed can have a damaging effect on a witness’s testimony.  

Motive is the psychological urge that causes a person to think or act a certain way. Common motives are greed, love, hate, and revenge.  Effectively suggesting that a witness has a motive to testify in a certain way can result in the court viewing the witness’ testimony with skepticism.   

Example:

Q: Mr. Robinson, the defendant, Jane is your ex-girlfriend, is she not?

A: Yes she is.

Q: And the two of you dated for over two years, correct?

A: Yes we did.

Q: And the relationship was very serious, was it not?

A: I suppose so. 

Q: At one point you loved Jane so much you asked her to marry you, didn’t you?

A: Yes I did. 

Q: And when she said no, that she was in love with your best friend Bill, that made you angry didn’t it?

A: Yes

Q: And upset with Jane and Bill?

A: Yes
Prior Inconsistent Statements 

Confronting a witness with inconsistent statements he made at some time prior to testifying in trial can be one of the most effective methods of impeaching a witness.  These statements can be statements made to the police or civilians or even statements made in court at previous hearings.  The aim is to show that the witness has given two or more versions of the same event or fact, and therefore his testimony cannot be trusted.  

There is an organized and simple technique that can be used for impeaching a witness in this fashion.  It is three-step technique- the steps are to credit, commit and confront.  The first step involves committing the witness to a fact or statement he gave on direct examination.  The second step involves building up the prior statement the witness made which was inconsistent with his direct testimony to show its importance.  The third step is to confront the witness with the prior inconsistent statement in such a way that he must admit that he made it.

Example:

Q: Mr. Kowalski, you stated on direct that you were less than 20 meters away when you saw the cars collide?

A:  Yes.

Q:   There is no doubt in your mind about that?

A:  None whatsoever.

Q:  Mr. Kowalski, weren’t you more than 20 meters away when you saw the crash?

A:  No.

Q:  Mr. Kowalski, you spoke with a police officer a few minutes following the accident didn’t you?

A:  Yes. 

Q:  That was at a time when the details were still fresh in your mind?

A:  Yes.  

Q:  You knew the police officer was investigating the accident didn’t you?

A:  Of course.

Q:  And you were careful to give the officer the correct facts?

A:  Of course.  

Q:  Mr. Kowalski, you told the police officer, minutes after the accident, that you were more than 20 meters away when you saw the crash, didn’t you? 

A: Yes.

In the above example, the examiner used the commit, credit and confront technique to reveal that the witness had given two versions of a crucial fact.  The fact that the witness has made contradictory statements is something the court is likely to use in determining whether the witness’ testimony was reliable.  It should be pointed out that where a witness denies he made a previously contradictory statement, unlike the example above, the examiner should be prepared to confront the witness with the evidence of that statement-for example showing the witness a police report or transcript of a prior hearing containing the prior inconsistent statement, or by presenting actual witnesses who will testify to the contradictory statement being made.   

Introducing Exhibits

As mentioned previously exhibits are important in a case to show to the finder of fact what the scene looked like or to give to the court evidence in the case. In order to use an exhibit, a proper foundation must be laid that allows the court to accept the exhibit as being true and authentic. This is often called “laying a foundation’ for the evidence. 

Introducing exhibits involves three steps: (1) Have the witness identify the exhibit; (2) have the witness authenticate the exhibit and (3) move to have the exhibit admitted into evidence. 

Example:
Q: Officer Jones, what did you see when you arrived at the scene?

A: I saw the victim, Mary Smith, lying on the kitchen floor with a knife sticking out of her chest. 

Q: What did you do then?

A: I knelt down and ascertained that she was not alive. I then radioed for assistance and began my investigation.

Q: What happened to the knife that was in the victim?

A: At the direction of the coroner I took the knife out of the victim’s body and I put it in a plastic bag, which I marked with the time, date and my signature. 

Q: Officer Jones, I am showing you what has been marked as Prosecution Exhibit 1, do you recognize it?

A: Yes, it’s the plastic bag containing the knife that was in Mary Smith’s body. 

Q: And is this the knife that you pulled out of the body?

A: Yes it is.

Q: How do you know?

A: I recognize the knife, and that is my signature, date and time writing on the plastic bag. 

Q: Your Honor, the State would like to admit Prosecution Exhibit One into evidence.

Defense: No Objection Your Honor. 

Judge: Prosecution Exhibit Number One will be admitted. 

C. Closing Arguments

The closing argument provides the advocate the opportunity to finally argue her case to the fact finder.  The closing argument is not a summation of the facts.  It is an argument used to convince the fact finder that the advocate’s case is the true and correct one.

An effective argument takes the theory of the case, the evidence, and the law and molds them together into a persuasive whole.  A successful argument makes the judges do what the advocate wants them to do and feel good about it.  

Like the opening statement, the closing argument should be efficient.  Again, remember that most people can maintain a high level of concentration for only a short period of time.  An effective closing argument should focus on the main themes and key pieces of evidence.  It should not overwhelm the judges with details.  Most closing arguments should not be more than 20-40 minutes in length.

General Considerations

While there are an infinite number of ways to create and present a convincing closing argument there are some basic strategic devices that should be considered in every case.  These devices include:

Argue the theory of the case.  The theory of the case that was presented during the opening statement should remain the center of the advocate’s case.  It should be stated clearly in closing.  It should be repeated.  

Argue the facts.  Argue the facts by carefully choosing the facts that support your theory of the case.  Refer to specific witnesses and testimony.  A fact is only a fact when a specific witness vouches for it or an item of evidence proves it.  Avoid giving your personal opinion.  Your personal opinion is irrelevant. 

Use exhibits and visual aids.  Exhibits can do many things.  They can enhance the emotional content and persuasive power of a presentation.  They can organize complicated factual scenarios or legal concepts in ways mere word cannot. They can provide a refreshing change of pace for the listener that will allow her to refocus her attention on what advocate has to say.  They can also have an emotional impact. 

Use analogies and stories that relate to real life.  If they are short and they are pertinent, they can make an advocate’s point extremely clear. 

Argue strengths.   The most successful arguments are those that focus on the strengths of the advocate’s case.  If an advocate spends too much time focusing on the weaknesses of the other party’s case, he may convey the feeling to the listener that his own case is not that strong.

Deal with your weaknesses.  While an argument should be positive and stress the strengths of an advocate’s case, it should not entirely avoid discussing the weaknesses of the case if they exist.  There are two advantages to addressing a case’s weaknesses during argument:  First, if an advocate mentions the weaknesses before the opposing party does, he diminishes the impact the opposing advocate would make if he raised them first.  This is often referred to English speaking courtrooms as, “stealing the opponent’s thunder.”  Second, judges are likely to respect the honesty and candor of an advocate who discusses the weaknesses of his case.  Respect for the advocate often translates into respect for his argument.     

Elements of Effective Closing Argument

There are a variety of ways to construct an effective closing argument.  Of course the structure will depend on the nature and facts of the case and the style of the advocate.  Many effective closing arguments however generally follow the structure below:

1. Introduction

2. Issues

3. What really happened and the proof

4. Basis for guilt/innocence

5. Conclusion

Introduction

Judges want to hear a clear, concise explanation of what an advocate wants and why he wants it. They want to hear it in a way that captures their attention.  The advocate should deliver an introduction that does these things using the theory of the case to bind it together.

Example:  

Jane Smith is on trial here for defending herself against a very large, very drunk man who was trying to kill her.  Our law, sensibly, allows a person the right to self-defense. This right to self-defense extends to wives in the same way it extends to husbands, or to friends, or to mere acquaintances.  Jane Smith acted in self-defense and therefore she must be found not guilty.  

Issues

Somewhere, either before or after discussing the facts of the case, the closing should clearly state the issues in a way that the answer is obvious.  This is where you emphasize your theory of the case. 

Example (prosecution):  

To find Jane Smith guilty of attempted murder you must answer two simple questions:  First, did she intend to kill her husband when she plunged that 10 inch kitchen knife directly into his chest with such force that it snapped the blade.   Second, would a person who was truly acting in self-defense behave in the manner she did after the killing- not calling the police or ambulance for five hours?

Defense: There is only one issue in this case:  Was Jane Smith justified in defending herself against a drunken man twice her size who came into the house screaming that he was going to kill her- a man who had beaten her senseless many times before?  

What really happened- the proof.

After hearing the evidence presented in pieces during the trial, the court will want to hear the party’s version of how the pieces fit together to make a believable whole.  This should not be a repetition of all of the evidence presented but a presentation of the critical facts supporting an advocate’s case and what those facts mean.  

A standard approach to this part of the argument is to tell the court the story from the point of view of the party then move immediately to a discussion of the sources of information that support the story.   

Example (defendant):

For Jane Smith, the evening of July 20, 2004 began in a familiar way.  Her husband, the defendant, pushed himself away from the dinner table and announced that he was going out and would not be back until late.  She knew that he would be back alright- he would be back drunk, angry and wanting to take out the frustrations of his life on her.  She knew that she would be beaten.  She just didn’t know how badly, or if this time, she would survive.  She waited in fear for hours, until she heard the sound of his steps in the hallway outside.

During this trial you heard Jane talk about the life of fear she led.  She told you about the many times the defendant beat her up in his drunken rages.  You also heard from her neighbors, Mrs. Baker and Mrs. Owens.  They told you about those many times they heard the defendant come home late at night; they told you about hearing the sound of blows being struck and hearing Jane’s voice begging her husband to stop hitting her.  From this evidence, you know that Jane was justified in her belief that this time, the defendant would kill her.  

The artistry of good closing statement is to weave the facts that support your case into a cohesive, logical, and compelling argument.  

Basis for guilt/innocence.

It is essential that an advocate spend some time focusing on the areas of the law that are of main importance to the outcome of the case.  For the prosecution this often means reminding the court of the legal elements of the offense and discussing how the evidence in the case has proven up each element.  For the defense, this usually means singling out certain legal elements necessary to prove the crime and arguing that the prosecution has failed to meet its burden of proof on those elements, or raising an affirmative legal defense and arguing the facts that establish that defense. 

Example (prosecution)

Article 389 of the Criminal Code says that a person is guilty of bribery when he 1) gives money or property to a state functionary, and 2) his purpose in giving this money or property was to secure illegitimate benefits.  The evidence has shown that the defendant gave property to a state functionary by providing the defendant, an Inspector for the State Administration of Industry and Commerce, with many, many free meals from his restaurant in the period between May and July 2004.  The only reasonable inference that can be draw from defendant’s actions is that the defendant’s purpose was to secure the illegitimate benefit of keeping his illegal restaurant in operation.  This being the case, both elements of the crime have been proven. 

Example (defendant)

There is no question that my client hosted Mr. Stevens at his restaurant a few times and that he gave him a few bottles of liquor as gifts.  But this is no crime.  The law requires that the prosecution prove that my client’s purpose was to secure illegitimate benefits.  Where is this proof of purpose?  The prosecution has presented no evidence at all of any agreement existing between my client and Mr. Stevens to keep the restaurant open in exchange for a few free meals.  It has proven no illegal purpose.  In fact, the evidence has indicated that my client’s purpose was friendship.  He knew Mr. Stevens, he liked him, he acted as a generous host.  This is no crime. 

I must also point out that Article 389 requires that the prosecution prove that a defendant give a “relatively large amount of money or property” to a State functionary. Food is inexpensive. These few meals and bottles of liquor cannot possibly be considered a “relatively large amount” of money or property.     In fact, the prosecution gave no exact accounting for the value of the meals provided.  For this reason alone, the charge against my client should be dismissed.  

Conclusion

The end of the argument should smoothly conclude the advocate’s case.  It should remind the court of the advocate’s theory of the case.  It should make clear what the advocate is requesting.  If possible, it should end on a confident, decisive and dramatic note.  It should also end with your request of the court/jury.  “find the defendant guilty/not guilty”. 

Example (defense):

The evidence has shown this:  The police got the wrong man.  Mr. Charles was not at the robbery scene.  He had nothing to do with the robbery whatsoever.  By being wrongfully charged, he has in fact, become a second victim of the crime.  We ask that you end this second injustice and find Mr. Charles not guilty.  Let him go back to his job, his family and his life.  

Example (prosecution):

Extortion and bribe taking come in many different forms.   When the defendant accepted all of those free meals from the restaurant owners he was supposed to be regulating, he was accepting bribes.  While the defendant may not have stuck a gun in their ribs or beaten any of them up, he was in effect, reaching into their pockets and robbing them of the fruits of their labor.  Worse yet, his actions threatened to damage the trust the public has in their government.  We simply ask the court to find him guilty of the crime he committed- bribe taking.

SIMPLIFIED RULES OF EVIDENCE AND PROCEDURE

In trials in the United States, elaborate rules are used to regulate the admission of proof (i.e., oral or physical evidence). These rules are designed to ensure that both parties receive a fair hearing and to exclude any evidence deemed irrelevant, incompetent, untrustworthy, or unduly prejudicial. If it appears that a rule of evidence is being violated, an attorney may raise an objection to the judge. The judge then decides whether the rule has been violated and whether the evidence must be excluded from the record of the trial. In the absence of a properly made objection, however, the evidence will probably be allowed by the judge. The burden is on the attorneys to know the rules and to be able to use them to protect their client and to limit the actions of opposing counsel and their witnesses. 

Formal rules of evidence are quite complicated and differ depending on the court where the trial occurs. For purposes of this class, the rules of evidence have been modified and simplified. Not all judges will interpret the rules of evidence or procedure the same way, and you must be prepared to point out the specific rule (quoting it, if necessary) and to argue persuasively for the interpretation and application of the rule you think proper. No matter which way the judge rules, you should accept the ruling with grace and courtesy.

1. SCOPE

Rule 101: SCOPE. These rules govern all proceedings in our Legal Advocacy Class. The only rules of evidence in the class are those included in these rules.

Rule 102: OBJECTIONS. An objection which is not contained in these rules shall not be considered by the court. However, if counsel responding to the objection does not point out to the judge the application of this rule, the Court may exercise its discretion in considering such objection.

2. RELEVANCY

Rule 201: RELEVANCY. Only relevant testimony and evidence may be presented. This means that the only physical evidence and testimony allowed is that which tends to make a fact which is important to the case more or less probable than the fact would be without the evidence. However, if the relevant evidence is unfairly prejudicial, may confuse the issues, or is a waste of time, it may be excluded by the court. This may include testimony, pieces of evidence, and demonstrations that have no direct bearing on the issues of the case and have nothing to do with making the issues clearer.

Objections: "I object, Your Honor. This evidence is irrelevant to the facts of the case."

"Objection. This testimony is unduly prejudicial."

Rule 202: CHARACTER. Evidence about the character of a party or witness (other than his or her character for truthfulness or untruthfulness) may not be introduced unless the person's character is an issue in the case.

Objections: "Objection. Evidence of the defendant's character is not proper given the facts of the case."

"Objection. Only the witness' reputation for truthfulness is at issue here."

3. WITNESS EXAMINATION

a. Direct Examination (attorneys call and question witnesses)

Rule 301: FORM OF QUESTION. Witnesses should be asked direct questions and may not be asked leading questions on direct examination. Direct questions are phrased to evoke a set of facts from the witnesses. A leading question is one that suggests to the witness the answer desired by the examiner and often suggests a "yes" or "no" answer.

Example of a Direct Question: "Officer Viernes, who do you work for?"

Example of a Leading Question: directed to Officer Viernes, "You've worked for the Metropolis Police Department as a police officer for the past thirteen years, haven't you?"

Narration: While the purpose of direct examination is to get the witness to tell a story, the questions must ask for specific information. The questions must not be so broad that the witness is allowed to wander or "narrate" a whole story. Narrative questions are objectionable.

Example of a Narrative Question: "Jamie June-Berry, what happened to you during the afternoon of June 11, 1998?"

Narrative Answers: At times, a direct question may be appropriate, but the witness' answer may go beyond the facts for which the question was asked. Such answers are subject to objection on the grounds of narration.

Objections: "Objection. Counsel is leading the witness." 

"Objection. Question asks for a narration."

"Objection. Witness is being narrative."

Rule 302: SCOPE OF WITNESS EXAMINATION. Direct examination may cover all the facts relevant to the case of which the witness has first-hand knowledge. Any factual areas examined on direct examination may be subject to cross-examination.

Rule 303: REFRESHING RECOLLECTION. If a witness is unable to recall a statement made in an affidavit, the attorney on direct may show that portion of the affidavit that will help the witness to remember.

b. Cross-Examination (questioning of the other side's witnesses)

Rule 304: FORM OF QUESTION. An attorney may ask leading questions when cross-examining the opponent's witnesses. Questions tending to evoke a narrative answer should be avoided.

Rule 305: SCOPE OF WITNESS EXAMINATION. Attorneys may only ask questions that relate to matters brought out by the other side on direct examination, or to matters relating to the credibility of the witness. This includes facts and statements made by the witness for the opposing party. Note that many judges allow a broad interpretation of this rule.

Example: If on direct examination a witness is not questioned about a topic, the opposing attorneys may not ask questions about this topic on cross examination.

Objection: "Objection. Counsel is asking the witness about matters that did not come up in direct examination."

Rule 306: IMPEACHMENT. On cross-examination the attorney may impeach a witness (show that a witness should not be believed) by (1) asking questions about prior conduct that makes the witness' credibility (truth-telling ability) doubtful; or (2) asking questions about previous contradictory statements. These kinds of questions can only be asked when the cross-examining attorney has information that indicates that the conduct actually happened.

Rule 307: IMPEACHMENT BY EVIDENCE OF A CRIMINAL CONVICTION. For the purpose of attacking the credibility of a witness, evidence that the witness has been convicted of a crime shall be admitted, but only if the crime was a felony or involved moral turpitude, regardless of punishment, and the court determines that the value of this evidence as reliable proof outweighs its prejudicial effect to a party.

Example: "Have you ever been convicted of criminal possession of a controlled substance?" 

Objections: "Objection. The prejudicial effect of this evidence outweighs its usefulness."

"Objection. The prior conviction being testified to is not a felony or a crime involving moral turpitude."

c. Re-Direct Examination

Rule 308: LIMIT ON QUESTIONS. After cross-examination, questions may be asked by the direct examining attorney, but such questions are limited to matters raised by the attorney on cross-examination. (The presiding judge has considerable discretion in deciding how to limit the scope of re-direct.)

NOTE: If the credibility or reputation for truthfulness of the witness has been attacked on cross-examination, the attorney whose witness has been damaged may wish to ask several more questions. These questions should be limited to the damage the attorney thinks has been done and should be phrased so as to try to "save" the witness' truth-telling image in the eyes of the court. Re-direct examination is limited to issues raised by the attorney on cross-examination. Please note that at times it may be more appropriate not to engage in re-direct examination.

Objection: "Objection. Counsel is asking the witness about matters beyond the scope of cross-examination." 

d. Re-Cross Examination

Rule 309: LIMIT ON QUESTIONS. Questions are limited to matters on re-direct examination and should avoid repetition. (The presiding judge has considerable discretion in deciding how to limit the scope of re-cross.) Like re-direct examination, at times it may be more appropriate not to engage in re-cross examination.

Objection: "Objection. Counsel is asking the witness about matters that did not come up on re-direct examination."

e. Argumentative Questions

Rule 310: Questions that are argumentative should be avoided and may be objected to by counsel. An argumentative question is one in which cross-examiner challenges the witness about his or her inference from the facts, rather than seeking additional facts. 

Example: "Officer Viernes, how can you expect anyone to believe that?" 

Objection: "Your Honor, counsel is being argumentative." 

f. Compound Questions

Rule 311: Questions that are compound in nature should be avoided and may be objected to by counsel. A compound question requires the witness to give one answer to a question which contains two separate inquiries. (Each inquiry in an otherwise compound question could be asked and answered separately.)

Example: "You are a psychologist in private practice and you are also a volunteer at the Interfaith Alliance, isn't that correct?"

Objection: "Your Honor, counsel is asking a compound question." 

g. Asked and Answered Questions

Rule 312: Questions that have already been asked of and answered by a witness should not be asked again and may be objected to by opposing counsel.

4. HEARSAY

a. The Rule

Rule 401: HEARSAY. Any evidence of a statement made by someone who is not the witness on the stand, which is offered to prove the truth of the matter asserted in that out-of-court statement is hearsay and is not permitted.

Example: Defense attorney asks Brandon Berry what Bob Smith said about taking the job in Enterprise.

Objection: "Objection. Counsel's question is seeking a hearsay response."

Example: Dana Dowright says, "I heard them talking about how it must have been a fire or something bad going on."

Objection: "The witness' answer is based on hearsay. I ask that the statement be stricken from the record."

Response to Objections: "Your Honor, the testimony is not offered to prove the truth of the matter asserted, but only to show . . ."

b. Exceptions

Rule 402: ADMISSION AGAINST INTEREST. A judge may admit hearsay evidence if it was said by a party and contains evidence which goes against the party or the interests of the party.

Example: Officer Viernes states, "Jan Grady told me that she was paying more attention to her boyfriend than to the monitor." 

Rule 403: STATE OF MIND. A judge may admit hearsay evidence if a person's state of mind is an important part of the case and the hearsay consists of evidence of what someone said which described that particular person's state of mind.

Example: Joe Smith is on trial for murder. He is claiming that he was legally insane. Mary Jones want to testify that she overheard Bob say that the defendant looked crazy, out of control and wild eyed.  This evidence may be allowed by the court. 

Rule 404: DYING DECLARATION: A judge may admit hearsay evidence if the evidence consists of a statement made by a person who was subject to imminent death and that person knew that death was imminent. 

Example:  A witness states: “As I was trying to stop the bleeding the victim stated to me that he knew he was dying and that he wanted me to know that it was his wife who shot him.”

5. OPINION AND EXPERT TESTIMONY

Rule 501: OPINION TESTIMONY BY NON-EXPERTS. Witnesses who are not testifying as experts may give opinions which are based on what they saw or heard and are helpful in explaining their story. A witness may not testify to any matter of which the witness has no personal knowledge, nor may a witness give an opinion about how the case should be decided.

Example: (General Opinion) Defense attorney asks Jamie June-Berry, "Do you believe that Dr. Marsh Mellow is qualified to assess the legal issues involved in this case?"

Objection: "Objection. Counsel is asking the witness to give an opinion."

Example: (Lack of Personal Knowledge) The prosecution asks Auggie June, "Where did Officer Viernes go for police training?" 

Objection: "Objection: The witness has no personal knowledge that would enable him/her to answer this question."

Example: (Opinion on Outcome of Case) Defense attorney asks Matt Jones, "Do you believe that the People have established that Brandon Berry is guilty of Endangering the Welfare of a Child?" 

Objection: "Objection. The question asks the witness to give a conclusion that goes to the finding of the Court."

Rule 502: OPINION TESTIMONY BY EXPERTS. Only persons qualified as experts may give opinions on questions that require special knowledge or qualifications. An expert may be called as a witness to render an opinion based on professional experience. An expert must be qualified by the attorney for the party for whom the expert is testifying. This means that before the expert witness can be asked for an expert opinion, the questioning attorney must bring out the expert's qualifications, education and/or experience.

Objection: Objection. Counsel is asking the witness to give an expert opinion for which the witness has not been qualified. 

6. PHYSICAL EVIDENCE

Rule 601: INTRODUCTION OF PHYSICAL EVIDENCE. Physical evidence may be introduced if it is relevant to the case. Physical evidence will not be admitted into evidence until it has been identified and shown to be authentic or its identification and/or authenticity has been stipulated to. That a document is "authentic" means only that it is what it appears to be, not that the statements in the document are necessarily true.

NOTE: Physical evidence need only be introduced once. The proper procedure to use when introducing a physical object or document for identification and/or use as evidence is:

a. Have exhibit marked for identification. "Your Honor, please mark this as Plaintiff's Exhibit 1 (or Defense Exhibit A) for identification."

b. Ask witness to identify the exhibit. "I now hand you what is marked as Plaintiff's Exhibit 1 (or Defense Exhibit A). Would you identify it, please?"

c. Ask witness questions about the exhibit, establishing its relevancy, and other pertinent questions.

d. Offer the exhibit into evidence. "Your Honor, we offer Plaintiff's Exhibit 1 (or Defense Exhibit A) into evidence at this time."

e. Show exhibit to opposing counsel who may make an objection to the offering.

f. Judge will ask opposing counsel whether there is any objection, rule on any objection, and admit or not admit the exhibit.

g. If exhibit is a document, hand it to the judge.

NOTE: After an affidavit has been marked for identification, a witness may be asked questions about his or her affidavit without its introduction into evidence. But to read directly from it or submit it to the judge or jury, it must first be admitted into evidence.

7. INVENTION OF FACTS (Special Rules for the Mock Trial Exercise)

Rule 701: DIRECT EXAMINATION. On direct examination, the witness is limited to the facts given. If the witness goes beyond the facts given, a bench conference may be requested by opposing counsel, at which time counsel may object to the invention of facts. (It should be noted that the granting of a bench conference is a discretionary decision of the judge and a request for a bench conference might not always be granted.) If a witness testifies in contradiction of a fact given in the witness' statement, opposing counsel should impeach the witness' testimony during cross-examination.

Objection to be Made at Bench Conference: "Your Honor, the witness is creating facts which are not in the record."

Rule 702: CROSS-EXAMINATION. Questions on cross-examination should not seek to elicit information that is not contained in the fact pattern. If on cross-examination a witness is asked a question, the answer to which is not contained in the witness' statements or the direct examination, the witness may respond with any answer which does not materially alter the outcome of the trial. If a witness' response might materially alter the outcome of the trial, the attorney conducting the cross-examination may request a bench conference which the judge may grant at his/her discretion. 

8. PROCEDURAL RULES

Rule 801: PROCEDURE FOR OBJECTIONS. An attorney may object any time the opposing attorneys have violated the Simplified Rules of Evidence and Procedure. Each attorney is restricted to raising objections concerning witnesses which that attorney is responsible for examining, both on direct and cross-examinations.

NOTE: The attorney wishing to object (only one attorney may object at a time) should stand up and do so at the time of the violation. When an objection is made, the judge will ask the reason for it. Then the judge will turn to the attorney who asked the question and the attorney usually will have a chance to explain why the objection should not be accepted ("sustained") by the judge. The judge will then decide whether a question or answer must be discarded because it has violated a rule of evidence ("objection sustained"), or whether to allow the question or answer to remain on the trial record ("objection overruled").

Rule 802: CLOSING ARGUMENTS. Closing arguments must be based on the evidence presented during the trial.

 

FACT PATTERN #1

STATE OF WASHINGTON VS. JOE GOLATA


The defendant, Joe Golata, is charged with Assault in the first degree.  Assault in the first degree is defined as the “harming of another human being with either (1) the intent to commit severe bodily harm or (2) acting with a reckless disregard for the safety for another while using a deadly weapon.”  For purposes of this case the following definitions apply:

“severe bodily harm means an injury that is likely to lead to death or the severe impairment of a major bodily function”

“acting with a reckless disregard” means a person taking actions without considering that they could lead to the harm of another person and in doing so has acted unreasonably”

“a deadly weapon is defined as a knife with a blade that is longer than 3 inches”


On Monday night, March 13, 2008 the defendant went by a party at the victims home to pick up his girlfriend, Susy who is African American. The defendant is of Mexican descent, who stands 5’10” tall and weights about 200lbs. The victim, Mark Downs, is African American and stands 5’11” tall and weights about 190lbs.  In addition to the victim, Mark, present at the party are three of his friends, Tom 5’10”, 160lbs, John 6’1” 170lbs and Luke who is 5’11” 189lbs.  All are in their early 20’s are all are African American.  


In addition to the victim and his three friends present at the party are several girls who are friends of Susy’s and of the victim.  During the party the victim and his friends are drinking beer and smoking marijuania.  As Joe and Susy are leaving the party, the victim makes a statement to Joe that “If Susy wanted to know what it’s like to have sex with a real man then she needs to sleep with him or one of his friends since any Mexican guy can’t be all that good.”  This causes the defendant to get upset and an argument breaks out between Joe and Mark.  At some point in the argument either Joe or Mark suggest that they take it outside and fight about it.  The evidence is conflicting as to who makes the statement first, Joe or Mark. 


Everyone inside starts to pile out of the house and when they are all outside, Mark and Joe get into a fight.  Joe throws the first punch which misses, then Mark starts hitting him.  They start hitting each other, throwing each other on the ground and rolling around.  


During the fight Mark’s three friends are screaming at him to get that guy.  They are heard saying things like “Get Him”  “Beat his brains out”  “Teach him a lesson Mark”  “Beat the hell out of him.”  They are also calling the defendant by racial slurs.  


As the fight progresses Mark starts winning and beating Joe up.  At the same time Mark’s friends start to move in closer to the fighting while saying the things mentioned above.  After Mark throws Joe to the ground he takes Joe’s head and hits it into the ground three or four times.  Joe reaches into his pocket and takes out the folding knife that he carries.  Before Mark knows what’s happening, Joe stabs him once in the stomach with the knife.  Testimony from other witnesses say that Mark’s three friends were closing in on the two of them at the time that the stabbing occurred.  All of them were ½ to 1 meters away from the two that were fighting. 


The minute that Joe stabs him Mark backs off and falls to the ground.  Joe and his girlfriend take off before Mark’s friends can start after him.  Mark is taken to the hospital.  The doctors treat him and testify at the trial that there was a knife wound to the victim’s stomach that cut the liver of the victim.  Internal bleeding occurred.  The victim survived the stabbing with no long-term health concerns.  The doctor testifies that any stab wound has the potential to be life threatening and that this stab wound was consistent with a clean in and out thrust.  The knife is never found. 


Joe, the defendant is claiming self-defense.  The law on self-defense states that a person may use a reasonable amount of force to defend themselves if they feel that they are in a position where they may suffer substantial bodily harm.  The law further states that they may only use that amount of force that is reasonable under the circumstances to get them out of the position where they are threatened.  


The defendant testifies.  He claims that he was afraid for his life because the victim was beating him badly and he was afraid Marks friends were moving in to join him in beating him up.  The victim claims that the defendant was just losing the fight and decided to get revenge. 

FACT PATTERN #2

STATE OF WASHINGTON VS. JIM BEAM


The defendant, Jim Beam, is arrested and charged with Driving While Under the Influence of Intoxicating Liquor following an accident that occurred on the night of March 10, 2008. On the night of the accident the car of Jim’s girlfriend, Martini Rossi crashed into a tree in the front yard of the house of Stone Sober.  At the time of the accident Stone and his wife, Mostly Sober and their son Hardly Sober were watching television in the back of the house in the family room.  When they heard the crash out front they sat stunned for a few moments then starting asking each other what that sound was.  Hardly, who is 11 years old, got up and ran to the front of the house with Stone and Mostly following.


In order to get to the front of the house they had to cross the family room, about a 5 meter distance, then down a hallway that ran about 15 meters long, into and across the living room (a distance of 10 meters).  Since Hardly was the first there he had to unlock the front door and open it and the screen door and run out on the porch.  Stone and Mostly testified that they were no more than 5-10 seconds behind their son. 


Hardly testified that when he ran out on the porch the first thing he saw was Martini’s car crashed into the big elm tree that is in the front of their house. There was steam and smoke coming from the crashed engine.  He also saw Jim, the defendant collapsed on the ground by the drivers side door which was open.  One foot of the defendant was still in the door of the car.  Jim was passed out.  


Mostly and Stone testified that they saw the same as their son, except that they testified that when they came out they thought they saw “something” running  away up the street.  Stone was sure it was a dog, Mostly said she wasn’t sure, but thought it was something bigger.  It was late at night and dark out.


The defendant is taken to the hospital and treated and a blood alcohol test is given.  The defendant’s blood alcohol content is twice that amount allowed by law to legally drive a car.  


The defendant testifies that his girlfriend Martini was driving the car.  When the crash happened he said he hit the dash of the car with his head, that Martini ran away after the crash because she was afraid of getting caught for drinking while driving.  He said that he got out of the car quickly because he was afraid it was going to catch fire because of all the smoke and steam. 


A close inspection shows that there was damage consistent with someone hitting their head on the dash in three different places.  It is impossible to tell whether that was the result of the accident or if they were old damage.  The medical report does show that the defendant, Jim had a slight bruise on his forehead. 


Other witnesses testify that the defendant and his girlfriend were drinking earlier in the night at a local tavern.  About 35 minutes before the accident one witness said that Jim and Martini got into a fight and Martini left followed by Jim.  Both appeared drunk.  This same witness says that he saw them drive off, with Martini driving. Another witness says he saw Jim about 30 minutes before the accident sitting alone on the hood of the car.  Martini was not in sight. 

Jim has one previous conviction for being drunk in public while a teenager. 

STATEMENT OF MARTINI ROSSI


My name is Martini Rossi.  I am 24 years old and live in Richland. I was working at McDonalds, but got fired a few weeks ago because I was late to work too many times.  I’m looking for a job so if any one knows of anything please let me know. 


I was the girlfriend of Jim Beam.  We dated on and off for over three years.  At one point we were engaged to be married.  I finally broke up with him because he is a jerk who can’t keep a job because of his drinking problem and I am tired of supporting him.  He is a real jerk.  I’m not sure what I ever saw in him. 


Jim and I were still dating on the night of March 10, 2008.  That night we were out drinking at several bars together.  Actually Jim was doing most of the drinking as usual and I was just sipping my drink – just some wine. I wasn’t even drunk. Jim was drinking beer and had at least 10 and maybe as many as 20 that night.  When Jim gets drunk he turns mean and I hated being around him like that so we started to argue about this drinking.  As usual he wouldn’t stop drinking that night so I got mad and left the tavern that we were in at the time.  


He followed me out and we had another argument in the parking lot.  Finally he apologized and agreed to stop drinking so much.  Jim can be charming when he tries to be, even if he is drunk.  We kissed and made up and then fooled around a little in the car in the parking lot.  Then we drove off. 


About five or ten minutes later Jim started to yell at me to go to another tavern near by because he needed another beer.  I was really angry at that point so I just stopped the car and told him to go to hell.  We fought for a while and finally I just gave up and left him there and walked home to our apartment about two kilometers away.  When I left he was just sitting in the car calling me bad names.  I did not see him again until he called me later that night from the hospital and he told me that he had been in an accident with my car and asked me to tell the police that I was driving, not him. 


I don’t need another drunk driving conviction since I’ve already had one before so I told him no.  I wasn’t driving, he was.  He’s such a liar and a jerk.  I hope he gets put in jail for a long time. 

SIGNED:

Martini Rossi

FACT PATTERN #3

STATE OF WASHINGTON VS. ROB A. LOT


The defendant, Rob A lot, is charged with burglary.  Under the laws of this state burglary is defined as entering unlawfully into a building with the intent to commit a crime in the building.  In this case the police are alleging that Rob entered Robin Hood Archery with the intent to steal some bows and arrows. 


On the night of the incident Mr. Hood, owner of Robin Hood Archery was awakened when the automatic alarm system in his factory went off showing that there was an intruder in the building.  He immediately called the police and told them that there was someone in his building who should not have been there. It was about 2:45 in the morning. 


The Police arrived at the building of Robin Hood Archery about 20 minutes later. The first thing they saw was a pickup truck parked out front of the building of Robin Hood Archery, just off the road.  When they arrived Officer Ego and his partner Officer Sure were met by Mr. Hood who unlocked the front doors for them to enter and they slowly began to search the building.  The building that this was in is quite large, with a three story factory area and over 20 offices. 

After about 15 minutes of searching the Police are radioed by dispatch that they have received a call from someone in the building who claims to not know where he is and asking for help.  Dispatch asks him if he sees some Police Officers in the building, and the defendant says that he thinks he sees some “security guards or something.”  Dispatch tells him to put down the phone and stand up in the room with his hands above his head and then directs the police to the office where he is located.  The Officers then arrest the defendant. 

At trial the Prosecution introduces the following additional evidence:

(1) The truck parked in front of the business is the defendant’s.  Once it’s searched the Police find a bow and arrow inside that belongs to the defendant.  The bow and arrow are not made by Robin Hood Archery but by one of their competitors.

(2) The only entrance open to the building from the outside is a window in the side facing the highway.  It is about a meter and a half off the ground. The alarms system readings are consistent with someone entering the building from that window. Apparently the window was accidently left open by an employee. 

(3) The defendant has one previous conviction for burglary, 8 years old. 

At trial the Defense introduces the following additional evidence:

(1) The defendant testifies that he was driving home from a local tavern that evening in a highly intoxicated state and that he pulled off the road that evening because he knew that it was dangerous to drive.  The defendant further testifies that he remembers waking up in the truck and being very cold and wanting to find some place to warm up.  He testifies that the next thing he can remember is waking up inside the building, knowing he was in a place that he shouldn’t be, and when he saw the flashlights of the Police, calling for assistance.  His testimony is that he called for help because he was afraid that the flashlights he saw were private security guards who would shoot him. 

(2) The defendant’s alcohol treatment counselor testifies that the defendant has a severe addiction to alcohol and has been seeking treatment.  The counselor further testifies that alcoholic blackouts are quite common in someone who is as severely addicted as the defendant, and it is possible that when drunk he could do things and not remember them. 

In order to find the defendant guilty the jury must find that the defendant entered the building with the intent to steal something.  However, the jury may also find the defendant guilty of the less serious crime of criminal trespass, which just makes it illegal to be on the premises of the building without the owner’s permission. 

FACT PATTERN #4

STATE OF KANSAS V. DUPAYNE SOISSION

CASE BACKGROUND:

Professor Dupayne Soisson, a French national and a Professor of the Center for French Law (CFL) of Kansas University of Learning (KUL) has been accused of Manslaughter in the first or second degree for the shooting death of one of his students during a hunting trip organized by the Professor. The State alleges that Professor Soisson acted recklessly when he had too much French wine to drink with his students before they went out of the cabin they were staying in, and that as a result of his drinking and his lack of acting carefully by hunting after dark, he shot Andrew Smith, one of his students.  The defense contends that the Professor was not drinking all that much wine and that he was not drunk at the time of the incident, and that the shooting of Andrew Smith was a tragic accident that occurred when Andrew played a joke on the Professor. 

Another student, the girlfriend of the deceased student, Barbara Jones, was also present at the scene and will testify against the Professor. 

The law:

Manslaughter in the first degree: 

A person is guilty of Manslaughter in th first degree when:

     - He recklessly causes the death of another person;

A person is guilty of Manslaughter in the second degree when: 

 - with criminal negligence he causes the death of another person.

(1) Kinds of Culpability Defined.

(a) INTENT. A person acts with intent or intentionally when he acts with the objective or purpose to accomplish a result which constitutes a crime.

(b) RECKLESSNESS. A person is reckless or acts recklessly when he knows of and disregards a substantial risk that a wrongful act may occur and his disregard of such substantial risk is a gross deviation from conduct that a reasonable man would exercise in the same situation.

(d) CRIMINAL NEGLIGENCE. A person is criminally negligent or acts with criminal negligence when he fails to be aware of a substantial risk that a wrongful act may occur and his failure to be aware of such substantial risk constitutes a gross deviation from the standard of care that a reasonable man would exercise in the same situation.

STATEMENT OF BARBARA JONES TO POLICE:

My name is Barbara Jones. I am a student at the Kansas University of Learning and the Center for French Law. I am 22 years old and plan on working in tourism. 

I have been dating Andrew Smith for the last year. He was an amazing person. He was sensitive, intelligent and we were very close. I am very upset by his death. I can’t believe he is gone, especially in such a horrible way. I blame this all on Professor Soisson, I can’t believe he was so irresponsible. If he hadn’t have been drunk or so careless Andrew would still be with us. 

Professor Soisson organized this trip for us. Andrew was really excited about the trip because he really liked Professor Soisson, he was one of his best students. I was not so excited since I don’t like hunting, I think it is a barbaric sport that should be banned. I went mainly to spend some quality time with Andrew. 

The afternoon we arrived we all had lunch together. We ate a lot of food, most of it French. Professor Soisson acted like a medieval Duke and presided over this elaborate dinner with many courses, telling us stories the whole time. During the course of the meal he kept filling everyone’s wine glasses and saying that we really could not fully appreciate French culture and food without it. At one point he got really annoyed with me because I told him I don’t drink alcohol. He said in front of all the students that I could not really experience life if I did not drink wine and that I should loosen up and have some fun. I don’t believe in drinking so I said no. In total I saw the Professor drink at least 7 full glasses of wine, but it could have been more, and it was clear to me that the Professor was slightly drunk. 

After eating and drinking for several hours Professor Soisson suddenly stood up and said that we should go hunting now. I and at least 2 other students asked whether or not it was too late. Professor Soisson dismissed our concerns about how late it was and make some comment like “Real French Men Don’t Care About Daylight”. We then went outside, and it was already getting dark out. 

Before he left me Andrew agreed to meet me in the forest near a small stream that we both knew of. Where we were going to meet is very close to where he was killed by the Professor. He was wearing khaki pants and had on a dark brown jacket. 

I arrived at the place where Andrew was shot just about 5 minutes after he died. I couldn’t believe it happened. I am so upset now that I have had to drop out of school. Professor Soisson should be punished for what he did. He took the life of a great guy. 

Signed,

BARBARA JONES

STATEMENT OF PROFESSOR DUPAYNE SOISSON TO POLICE:

My name is Dupayne Soisson. I am a Professor of French Law at the Center for French Law at the Kansas University of Learning in Kansas. I have been living in the United States for three years teaching French law. Before that I was an investigating magistrate in Paris, and a Professor at the Sorbonne. I am a member of the French-American Friendship society, admittedly a small group, but we get together in Kansas to drink French wine and each French cheese. 

Last October 10th I went on a hunting and camping trip with six of my students, including Andrew Smith and Barbara Jones. After we arrived at our cabin I suggested that we have a nice French lunch before starting out hunting for deer that are in the forests around Kansas. We had a great meal, roast duck, petit fours, foie gras, escargots, cheese, bread, and some wine. We all had an excellent time, and several hours passed while we talked and shared great stories about my beautiful home country, France.  One of the students noticed that it was getting dark outside so we rushed out to begin our first round of hunting. Someone mentioned (I don’t remember who) that it might be too dark to hunt, but I thought we could see fine so I suggested, and the students agreed, that we should give it a try. 

As we headed outside I had my gun ready as I knew there were many deer nearby. After walking for about 20 minutes in the forest I heard a noise coming from some bushes ahead of me. By now it was slightly after sunset and getting a little dark so I looked carefully. I saw what I thought to be a deer moving in the bushes, so I shot it. Instantly I knew that I had made a mistake, because Andrew screamed out in pain. I rushed over to help him. 

As I leaned over him on the ground I saw that I had shot him in the chest and he was bleeding badly. He said to me, “Professor Soisson, I’m so sorry I was hiding in the bushes, I thought I would surprise you.”  Then he died in my arms. I am so upset with this tragedy. Andrew was one of my brightest students and I can’t believe that I am responsible for his death. I have given up my Professorship and can never teach again. I want to return home to France and forget this whole mess. It is such a tragedy, but the boy was stupid to be hiding the bushes. What’s a student doing the bushes anyway? 

I can’t believe the Prosecutor here in the US wants to charge me. I think he just hates French people. And Andrew’s family is just interested in getting me to pay them lots of Euro’s for his death. I won’t. It wasn’t my fault. 

I don’t believe I was drunk when this incident happened. After all I am French, and this French wine. For me it is like water, it does not make me drunk or impair my judgment. There were six of us present and together I think we drank 5-6 bottles of wine, but that is nothing. I am sure my judgment is just fine. 

Signed,

PROFESSOR DUPAYNE SOISSON

FACT PATTERN # 5

JURY SELECTION EXERCISE


The defendant, Bob Jones, is a 20 year old white man accused of stabbing his 32 year old girlfriend, Mary Smith. Bob is 170 cm tall and weighs 63 kilos. Mary is 175 cm tall and weighs 120 kilos. Witnesses will testify that Mary often intimated and threatened her boyfriend and that Bob had black eyes and bruises during the course of the relationship with her. Bob told one of his friends that Mary would beat him up if he did not do exactly what she wanted and that he was afraid that she would seriously hurt him some day. 


Mary will testify that on the night of the incident Bob got angry that she was flirting with another guy, an African-American by the name of Lamar. According to Mary, Bob was raised in the south and does not like black people, especially if they show any interest in Mary. During the argument Mary told Bob that she was going to leave him to go out with Lamar and he would just have to live with it. She insists that Bob got very angry and told her that if he could not have her, no one could, and then he stabbed her. 


Bob insists that he acted in self defense. He had an argument with Mary that night about her flirting with Lamar, and that she got very angry with him when he refused to videotape Mary and Lamar having sex. She started to beat him up and he only stabbed her in self defense because he thought she was going to seriously hurt him this time. 


Lamar was in the room next door at the time of the argument and will testify that he heard Bob and Mary arguing and that he heard Bob say, “If I can’t have you – no one can. There isn’t enough of you to go around.” He says that Bob sounded angry. 

Your task is to pick a jury for the case for either the Prosecution or the Defense. 

Which potential jurors would you prefer for your case?

1. Juror 1: Age 42. Female. Works as a Nun with the Sisters of Perpetual Comfort, a counseling center for troubled teenagers. She has never been a juror before. 

2. Juror 2: Age 19. Male. A second year student at the university studying art. He is a member of the campus gay political action committee. He presently does not have a boyfriend, but his last boyfriend left him for a girl. 

3. Juror 3: 63 Male. Works as a University professor teaching philosophy. Married with 1 child. His wife is a lawyer, working mostly in commercial law. 

4. Juror 4: 45 Female. Housewife. Husband is a minister at the Baptist Church in town. Four Children, aged 14,15,18, 21. Served once on a jury and voted to find a shoplifter guilty along with the rest of the jurors. 

5. Juror 5: 72 Male. Retired Army Officer. Served over 40 years in the US Army. Fought in three military actions. Spends all his spare time now doing charity work. Divorced. African-American. 

6. Juror 6: 23 Female. Law Student. Works part-time at the battered women’s shelter. No boyfriend. Member of the Feminists for a Fair Future. 

7. Juror 7: 43 Male. Works in construction. Wife is a Police Officer but in a different city. One child, aged 15. He does weightlifting in his spare time. 

8. Juror 8: 24 Male. Polish, lived in Poland until he turned 18, then moved to America and became a citizen. Currently living at home with is parents. Looking for a job. Has no girlfriend but has had plenty in the past. A bit of a womanizer. 

9. Juror 9: 26 Male. Lithuanian, lived in Lithuania until he turned 22 then moved to America and became a citizen. He works teaching in a public school. Loves his job. Is engaged to be married next month. 

10. Juror 10: 88 Female. Retired exotic dancer. Has outlived 7 husbands. Extremely wealthy with money she got from her dead husbands, presently owns a chain of adult entertainment stores. 

FACT PATTERN #6

SEARCH SITUATION


The police have arrested a suspect and charged him with Murder in the First Degree for the brutal murder of a 92 year old victim.  The defendant is charged with First Degree Murder because the murder occurred at the time that the defendant was attempting to daaaaburglarize the victim’s residence. r


The defendant was arrested when a police officer found some stolen items from the victim’s house in the defendant’s car.  These items contained physical evidence that proves that the defendant committed the crime. 


The officer first noticed the car as it was parked in a parking lot at a local bar at about 1:20.  While driving down the street the officer noticed the car and noticed that there was someone in it.  When the officer drove by about 15 minutes later the car and driver – the defendant – were still in it. 


The police officer decided to investigate so he pulled up behind the car blocking the defendant’s ability to leave.  The officer got out of his car and asked for identification from the defendant.  While the defendant was getting his vehicle registration, the officer shined his flash light into the back of the car, and immediately recognized some of the stolen property from the Murder scene that had been reported stolen and immediately arrested the defendant.  The defendant broke down and confessed at the police station to the Murder. 


Defendant’s attorney brings a motion to suppress the evidence on the grounds that the search and seizure of the defendant was illegal.  The law states that an officer may stop and identify a person if there is a reasonable suspicion of criminal activity by the defendant.  The law also states that once a stop is made, a search may occur so long as it is reasonable. The use of a flashlight may be reasonable, depending on the circumstances. 


The law also states that any evidence gathered as a result of an illegal search must not be used against the defendant who was searched.  The defendant is arguing that there was no reasonable suspicion of criminal activity by the defendant at the moment that the police officer asked him for his identification.  He also argues that it is unreasonable to allow the police to shine a light into his car and search it.  The State points out that if the evidence is dismissed then the defendant will go free. 

1) How would you rule if you were the Judge?  Would you find for the defendant and dismiss the evidence against him?  In deciding this issue answer the following questions: 

· Did the police officer have a reasonable suspicion that the defendant was engaged in criminal activity at the time that he pulled his car up behind the defendant and asked to see his identification?

· Was it a reasonable search for the officer to shine the flash light into the car when he stopped the defendant?

2) Which is more important to your decision, the actual guilt of the defendant or the fact that his constitutional rights were violated? 

3) Would it make a difference to your decision if you knew that the loser would appeal your decision to a higher court and would have a pretty good chance of winning?

MOCK TRIAL #1

STATE OF WASHINGTON v. LESZEK LESZCZ

Copyright 2005 – Delaine R. Swenson
Leszek Leszcz, 18, is charged with Robbery in the First Degree. It is alleged in the criminal complaint that on the 10th of October, 2007 he used a knife to rob an elderly lady, G. Babuska, who was walking home at night. G. Babuska will testify about the incident and will say that she was walking home from church, when at a little after 22:00, she was stopped in Jamison Square by a young man who showed her a knife and demanded that she hand over her purse. G. Babuska will testify that she initially argued with the man but eventually she gave him her purse at which point he ran away in the direction of the train station. When she returned home, she called the Police and gave a statement to Officer Dan Wladza. Three days later she was called to the Police station by Officer Wladza and asked to identify the defendant in a Police lineup, which she did. 

The defendant, Mr. Leszcz denies that he was the one who robbed G. Babuska and says that at the time of the incident he was at home. His mother, Mrs. Leszcz will testify to that she saw him at home until she went to bed at around 21:45 that evening. The Leszczs live next to the train station, less than ½ a kilometer from the scene of the crime. 

The witnesses are:

Prosecution: 

Officer Dan Wladza

G. Babuska

Defense:

Karolina Leszcz

Leszek Leszcz

The Law:

Robbery:

A person commits robbery when he unlawfully takes personal property from the person of another or in his presence against his will by the use or threatened use of immediate force, violence, or fear of injury to that person or his property or the person or property of anyone.

Robbery in the First Degree:

A person is guilty of robbery in the first degree if:

     (a) In the commission of a robbery or of immediate flight therefrom, he or she:

     (i) Is armed with a deadly weapon; or

     (ii) Displays what appears to be a firearm or other deadly weapon.

A deadly weapon is defined as “any weapon that is likely to cause serious bodily harm if used against a person.” A knife that is longer than 7.5 cm is presumed by the law to be a deadly weapon. 

Evidence:
· Statement of G. Babuska to Police

· Police Report of Dan Wladza

· Statement of Karolina Leszcz

· State’s Exhibit #1: Diagram of neighborhood of Crime Scene

· State’s Exhibit #2: Diagram of Jamison Square

· State’s Exhibit #3: Receipt from Big Joe Bob’s Electronics

· Defense Exhibit #1: Diagram of Leszcz Apartment
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My Name is Mrs. G. Babushka.  

I was born on August 19, 1933 in Walla Walla, Washington.  

I am currently retired. I retired 10 years ago. For 40 years I worked as a 2nd Grade teacher at the Ronald Wilson Reagan Elementary School here in Lublina. My husband, Mr. Babushka died 8 years ago. We had two children who live in a different city than Lublina. I have 4 grandchildren who I love very much. I do a lot of volunteer work with my church and am very involved in the local Senior Citizen’s Community Center. 

On the night of October 10, 2007 I was spending a normal day at home, went out and did some shopping, and then traveled to my local Catholic church for a dinner that we put on to welcome some of our new parishioners. I left the church at about 21:50 that evening. I remember the time because I wanted to get home in time to watch the news which comes on at 22:15. The church is located on NW 9th Avenue. I live on the corner of NW 13th and Lovejoy Streets. The walk between the church and my home normally takes me about 20 minutes. 

My normal route takes me through Jamison Square. I know the square well as I walk through it almost every day going somewhere. It is a big open square surrounded by trees. There are street lights on the streets surrounding the square but not in the center of the square. 

Normally I have no problems walking through the square, even though a lot of young people also are in the square. Normally, these young people don’t bother me. On the 10th as I was walking through the square at about 22:00 I got to the very center of the square when I was approached by a young man. He stood in front of me and blocked my path, and he said to me, “Hey, old lady, give me some money.” I thought that he was just begging for money so I pushed my way past him. 

He then came around and blocked my path again and asked more loudly this time, “Hey, I told you to give me your money.” At this point I was much more angry than afraid so I told him to mind his manners, respect his elders, and behave himself. At that point he reached into his pocket and pulled out a knife which he pointed at my stomach and then he said something like: “Give me your purse or you’ll regret it.” When I saw the knife I was very afraid so I handed him my purse right away. He then looked at me, smiled an evil smile, said “Thanks Granny!” and ran away across the Square in the direction of the train station. 

I then went home and called the Police. Officer Wladza came and talked to me and I told him what happened. 

The knife that he was holding looked like a knife from the kitchen. I’m not sure how long it was, about 7 or 8 centimeters long I think. 

The Police have asked for my description of the person who robbed me. He was about 178 centimeters tall, and of a normal weight. He was wearing a dark black or blue sweatshirt with a hood which he had on. I saw his eyes and they were mean looking. I would guess he was about 19 or 20 years old. 

In my purse were my identification and $200.00 that I had saved up to buy a present for one of my grandchildren for their birthday. I was going to buy the present that day but could not find what I wanted. 

Three days after the incident I was called into the Police Station by Officer Wladza who said that he had someone who might be the person who robbed me. I went to the station and he showed me a line up of young men and asked me if the person who robbed me was in the group. I wanted to be sure so I looked very carefully, and after about 5 minutes identified young man number 4, who Officer Wladza told me is the defendant, Leszek Leszcz. I am sure he is the one who robbed me. For one thing, he had the same evil smile.

I do wear glasses but with them I can see as well as anyone my age. 

I have had many sleepless nights after this incident. I just keep seeing this knife in front of me. I am now too scared to walk alone at night so I don’t go out as much as I used to. 

DATED this 14th Day of October, 2005. 

Signed:

G. BABUSHKA

POLICE INCIDENT REPORT

COUNTY OF LUBLINA

________________________________________________________________________

Incident Report: 10/2007 – 137
Officer: Dan Wladza

Date: 10/15/2007

Suspect: Leszek Leszcz, DOB May 1, 1989

Victim: G. Babushka

________________________________________________________________________

10/10/07 On this evening I was dispatched to 173 NW 13th Street to interview G. Babushka who had dialed 911 to report a robbery at Jamison Square. I arrived at her home at approximately 23:20 as I was busy with another Police matter and could not go immediately. When I arrived and identified myself as a police officer, Mrs. G. Babushka let me in and told me she had been robbed in the square earlier that evening. She described the robbery as occurring in the center of the square and said that the suspect used a knife against her, stole her purse and ran off in the direction of the train station.  She informed me that her identification and approximately $200.00 were in the purse. She described the person who robbed her as approximately 170 or more centimeters in height and of normal weight. She said that he was wearing a black or dark blue sweatshirt with the hood up. She did not see his hair because of the hood, but estimated that he had to be younger than 20 years old and was probably a teenager. She was clearly upset and I attempted to calm her down and reassure her. 

Following my interview with Mrs. Babushka I proceeded to Jamison Square. Jamison Square is a large public square with a circular section in the middle which is met by 4 sidewalks. This section is surrounded by sections of grass, and around it on all four sides are trees and streets. On this date the trees still had a considerable amount of leaves on them. 

11/10/07: I arrived at the park at approximately 00:15 and observed all was quiet in the park. I started walking from the center of the square toward the train station using my flashlight to see if there was any relevant evidence. At the very end of the square I saw a public garbage can which I used my flashlight to search. In it I found a black purse matching the description given by G. Babushka. I removed it from the garbage can and looked inside. It contained G. Babushka’s identification papers but there was no money. I later had the purse tested for fingerprints but there were no clear marks on it, not even for G. Babushka. No other evidence was found. 

At approximately 16:30 I received a phone call regarding this case. The speaker was male and sounded young. The speaker said: “If you want the guy who robbed the old lady, you should talk to Leszek Leszcz” The caller then hung up. I have no idea who the caller was. 

13/10/07:

I was finally able to follow up on this case. I was familiar with Leszek Leszcz as he was one of a group of students I investigated concerning a fight amongst a group of students two year ago. No charges were brought in that case. 

At approximately 16:05 I arrived at the Leszcz apartment occupied by Lesek Leszcz and his mother, Karolina Leszcz. Mrs. Leszcz was not at home at the time I arrived. I informed Leszek that I wanted to speak to him about something and asked to come in. He knows who I am from the earlier incident. Once I was inside I read Leszek his rights and he agreed to waive his right to remain silent and speak to me. This is a transcript of our conversation:

Q: Leszek, there has been a complaint filed that we are investigating and since you fit the description of someone involved in the case I would like to just ask you a few questions. Is that all right?

A: Yeah, sure, whatever man.

Q: Ok, can you tell me what you were doing on October 10th at about 22:00?

A: Not really.

Q: You won’t tell me or you don’t remember?

A: Who remembers everything they were doing?

Q: Well, it was just a few nights ago. Were you home or outside of home.

A: Home I guess.

Q: Did you go to Jamison Square that evening?

A: No, no way.

Q: Are you sure?

A: I said no didn’t I?

Q: Do you know anyone by the name of G. Babushka?

A: No, never heard of her.

Q: I see you have a new IPod? When did you get that?

A: 4 or 5 days ago.

Q: And where did you get it?

A: At the store across the street.

Q: And how did you pay for it?

A: With money I made working at McDonalds.

Q: Just to be clear, were you in Jamison Square on the night of October 10th at about 22:00? 

A: No I was not. 

At that point I terminated the interview. During the interview the defendant seemed nervous and evasive in his answers. 

Immediately after speaking with the defendant I proceeded across the street to the electronics store that sells IPod devices, and asked them to search their records for a purchase by a Mr. Leszek Leszcz. They confirmed that Mr. Leszcz purchased a IPod on the morning of October 11th for $184.00 including tax. 

14/10/07: Because Mr. Leszcz’s story about the purchase of the IPod was not consistent with the facts I decided to bring him in for a Police lineup. I invited G. Babushka to the Police station to see if she could identify him as the person who robbed her. In the lineup I put 5 young men who fit her description of the robber. The defendant was suspect number four. G. Babushka took a long look at each person in the lineup, and spent at least 10 minutes looking at each person. Finally she said to me: “It’s number four, I’m sure I recognize him”. I asked her if she was sure and she replied: “Yes, that’s definitely the man who robbed me.”

Following the identification I asked for and received a search warrant to search the Leszcz apartment. During my search I found a Dark Green sweatshirt in Leszek’s room with a hood matching the description given by G. Babushka. No knife was found at this location but it is my experience that robbers often dispose of their weapons after the crime. I attempted to speak with Karolina Leszcz during the search. When I explained who I was and that her son was a suspect in a crime she became very upset and refused to speak with me further. 

5/2/08: The Defense Attorneys for Mr. Leszcz submitted a statement from Karolina Leszcz. When I requested a meeting to question her she again refused to talk to me. 

I spoke with G. Babushka about whether Leszek Leszcz was a student of hers. She indicated that she had averaged 40 students a year for over 40 years so she did not remember all of her students so it was possible. She indicated that she did not know Mr. Leszcz and did not think he was her student. I checked with the authorities at Ronald Reagan elementary school and confirmed that Leszek Leszcz did study there but the school records indicate that he had a different teacher other than G. Babushka during his 2nd Grade year. The authorities did admit to me that these old records could be inaccurate, but most of the time they are correct. 

**END OF REPORT**

IN THE STATE OF WASHINGTON
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My Name is Karolina Leszcz.  

I was born on June 30, 1960 in Dayton, Washington.  

I have been asked by my son’s defense attorney to provide this affidavit to the police. I am the mother of Leszek Leszcz. He is my only child. His father left me and Leszek when Leszek was only 1 year old. We have not seen him since. I have raised Leszek on my own since then and have worked and supported us both. I love my son, he is a good boy and takes care of me when I need him to. I rely on him a lot.

I work as a waitress at a local restaurant, the “Greasy Spoon”. I had a day off from work on October 10th, 2007 so I spent most of the day at home relaxing. Leszek was out most of the day but came home for dinner at about 19:00. We had dinner together and then watched television. At 21:00 my favorite program came on the television: “Survivor: Swidnik”. Leszek doesn’t really like the show so he told me he was going to his room so I wished him good night. My television program was over at about 21:30, so I got up, cleaned up around the kitchen then went to my bedroom about 21:45. On the way to my bedroom I passed Leszek’s room and heard him playing some music. I wished him good night again, and he said good night to me. In my room I read from a book for about 10 minutes but then fell asleep. 

A couple of days earlier Leszek did say that he wanted to buy a new IPod but I had to tell him that I did not have the money right then to get it for him. I also told him that I should be able to get it for him for a Christmas present. He seemed ok with that. Later I saw that he had gotten the IPod, and when I asked him where he got the money for it he told me he had been saving money from his job at McDonald’s. I’m sure he did. 

The defense has prepared a diagram of our apartment. It is located on the 1st Floor of our building. I’m sure I would have heard if Leszek left our apartment as my hearing is quite good. Also, he could not have left via a window as it is about 2 meters to the ground from our bedroom windows. 

The morning of the 11th I woke Leszek up at about 8:30 as I was going to work. He seemed fine, but very sleepy. My son does have a dark green sweatshirt with a hood but so do most of the kids in our neighborhood. They are very popular. 

I know who G. Babushka is. She was my son’s 2nd Grade teacher at Ronald Reagan Elementary School. She may not remember him, but I am sure she was his teacher there. I remember her from teacher/parent conferences. I think she just remembers my son from when he was her student. 

DATED this 5th Day of February, 2008. 

Signed:

Karolina Leszcz

STATE OF WASHINGTON V. LESZEK LESZCZ – STATE’S EXHIBIT #1
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Prepared by Officer Dan Wladza. 

STATE OF WASHINGTON V. LESZEK LESZCZ – STATE’S EXHIBIT #2
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Jamison Square is open in the center but surrounded by trees on all sides. There are street lights located on the streets, but there are no lights in the center section of the square. At the time of the incident on October 10, 2005 the leaves on the trees has just started to fall to the ground. 

STATE OF WASHINGTON V. LESZEK LESZCZ – STATE’S EXHIBIT #3

BIG JOE BOB’S ELECTRONICS

SALES RECEIPT

October 11, 2007

11:13:00

Apple Ipod Nano: Serial # 123456789

Purchase Price:


$170.00

State and Federal Tax:

$  14.00

Total Sale Price:


$184.00

PAID IN CASH

STATE OF WASHINGTON V. LESZEK LESZCZ – DEFENSE EXHIBIT # 1
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MOCK TRIAL #2

STATE OF WASHINGTON v. LUDOMIRA “GRANNY” BABUSHKA

COPYRIGHT 2009 – DELAINE R. SWENSON
Ludomira “Granny” Babushka, 74, is charged with Theft of a Motor Vehicle. It is alleged in the criminal complaint that on the 10th of September 2008, at approximately 1:00 in the morning, Granny stole a Fiat 126p belonging to her neighbor, 18 year old Herbert Hawas. After driving the Fiat while being chased by Mr. Hawas and the police for over 4 kilometers, Granny crashed the car into the side of a building destroying it. This incident followed over a week of conflict between Granny and Mr. Hawas over Mr. Hawas’s modification of the Fiat to include an enhanced speaker system and, according to Granny, Mr. Hawas’s constant playing of loud Country & Western Music from his car while hanging out with his friends in front of the apartment building both he and Granny Babushka live in. 

The defendant, Mrs. Babushka admits that she drove off in and destroyed the Fiat belonging to Mr. Hawas but will submit evidence at trial that she was “sleepwalking” at the time of the incident and did not have the necessary intent to be guilty of Theft of a Motor Vehicle. Mrs. Babushka will introduce medical evidence from her doctor to support the claim that she was asleep and cannot therefore be held responsible under the law for her actions. 

The witnesses are:

Prosecution: 

Officer Dan/Daniela Wladza

Herbert Hawas

Defense:

Dr. Patrick/Patricia Wapoovka

Ludomira „Granny” Babushka

The Law:

Ludomira “Granny” Babushka” is charged with Theft of a Motor Vehicle.

Theft of Motor Vehicle: (1) A person is guilty of theft of a motor vehicle if he or she commits theft of a motor vehicle. (2) Theft of a motor vehicle is a class B felony.

“Theft" means: To wrongfully obtain or exert unauthorized control over the property or services of another or the value thereof, with the intent to deprive him or her of such property or services.

The defense is claiming that the defendant did not act with the necessary intent to deprive Herbert Hawas of his property.

A person is not criminally responsible for an act or omission that occurs independently of the exercise of his will or an event that occurs by accident. No act is punishable if it is done involuntarily; and an involuntary act in this context – referred to as 'automatism' - means an act which is done by the muscles without any control by the mind, such as in spasm, a reflex action or a convulsion; or an act done while suffering from concussion or whilst sleep-walking.

Evidence:
· Police Incident Report of Dan/Daniela Wladza

· Statement of Herbert Hawas

· Statement of G. Babuska

· Medical Report and Statement of Dr. Patrick/Patricia Wapoovka

· State’s Exhibit #1: Diagram of Crime Scene 

· State’s Exhibit #2: Route of Car 

· State’s Exhibit #3: Photograph of Fiat before crash

· State’s Exhibit #4: Photograph of Fiat after crash

· State’s Exhibit #5: Note left on Herbert Hawas’s Door by G. Babushka

· Defense Exhibit #1: Note left on G. Babushka’s Door by Herbert Hawas

POLICE INCIDENT REPORT

COUNTY OF LUBLINA

_____________________________________________________________________

Incident Report: 6/2008 – 189
Officer: D. Wladza

Date: 06/15/2008

Suspect: Ludomira “Granny” Babushka, DOB May 1, 1934

Victim: Herbert Hawas

_____________________________________________________________________

06/14/08 On this evening I was called by Herbert Hawas to 125 NW 7th Street for a report of a stolen automobile at 01:05. I arrived at Mr. Hawas’s apartment building at approximately 01:10 and contacted Mr. Hawas. He informed me that his car, a Fiat 126p, red in color, was just stolen by his neighbor, a Mrs. Ludomira Babushka, know in the neighborhood as “Granny”. I was familiar with both individuals as I had responded earlier in the week to disturbances between them about Mr. Hawas’s playing of loud Country & Western music from his car stereo speakers. As I was speaking with Mr. Hawas I received a radio call from Dispatch that Mr. Hawas’s car had been seen near the main square of Lublina. I invited Mr. Hawas to accompany me to the main square, he agreed. 

We arrived at main square of Lublina at approximately 01:20. Normally the main square is closed to automobile traffic and is available only for pedestrian traffic. When we arrived we immediately noticed Mr. Hawas’s Fiat driving in a circle in the middle of the square around the fountain of Neptune that is at the center. We then ran into the square to investigate. I observed a Fiat 126p driving in a circle in the square. At first the Fiat was driving slowly around the fountain when we first arrived, at this point the car was moving at about the pace of a person jogging. Mr. Hawas and I started jogging next to the car. I ran up and looked inside where I saw the suspect, Ludomira “Granny” Babushka sitting behind the wheel driving the car. She was staring straight ahead, was hunched forward and appeared to be leaning on the steering wheel. 

At this point I knocked on the closed driver’s side window but there was no response to my knocking. I then tried the door handle but the door was locked. I then said in a semi- loud voice, “Mrs. Babushka – Please stop the car!”  She did not respond. Mr. Hawas then yelled using a very loud voice “Hey Old Lady, What the Hell are you doing – give me my car!” All of this happened while we were jogging next to the car that was still circling the fountain in the center of the square. 

Once Mr. Hawas yelled I saw Mrs. Babushka start, do a small jump or react as if suddenly surprised, or just woke up, but she did not directly respond. Instead the car sped up and started driving much faster than before. Shortly the car was going too fast to keep up and on the next circle around the Fountain the car seem to turn directly for Mr. Hawas. I though that she was going to run him over for sure, but at the last minute the car swerved and ran straight into a wall of the City Hall located in the town square. At the moment of impact I would estimate the car was going about 60-65 kilometers per hour. As the car passed by Mr. Hawas and I on the last circle we could hear Mrs. Babushka laughing then the stereo being turned on right before the collision. The song that was playing was “Mommas Don’t Let Your Babies Grow Up to Be Cowboys”. 

We immediately rushed to the side of the wrecked Fiat. The front end was all smashed up where it hit the wall. Granny Babushka was slumped over the steering wheel and when we checked her pulse, she was alive but unconscious. I immediately called for an ambulance that arrived approximately 7 minutes later. During this time I was attempting to make sure Mrs. Babushka was ok, and I asked Mr. Hawas to help me but he seemed in a state of shock and was leaning against the building the whole time crying and muttering something about how the mean old woman destroyed “his baby”. 

Mrs. Babushka was evacuated from the scene of the accident at 01:40 and was taken by ambulance to Memorial Hospital. I left Mr. Hawas with other Police officers and his car and proceeded to the hospital. 

At approximately 02:15 I spoke with the Doctor who was on duty that night in the Emergency Room, Dr. P. Wapoovka. Dr. Wapoovka informed me that s/he had completed an examination of Granny and had determined that she had suffered no serious injuries in the accident. She had a slight concussion from hitting her head and was confused and disorientated. The Doctor expected her to make a full recovery and there would be no long-lasting effects for her health, but they would keep her in the hospital overnight for observation. I mentioned to the Dr. that she was a suspect in a car theft case and the Doctor said s/he was surprised given her age but that it made sense given what Granny said when she woke up. Dr. Wapoovka said that one of the first things Mrs. Babushka said when S/he told her she was in the hospital was to ask whether she had finally shut Mr. Hawas and his loud music up. 

I then went in to see Mrs. Babushka. She was awake and had a large bruise on her forehead over her right eye. She seemed still confused and a bit disorientated. I then asked her some questions: 

Q=Questions asked by Officer; A=Answers given my Ludomira Babushka.

Q: Mrs. Babushka, it’s me Officer Wladza. Do you remember me?

A: I….I’m not sure….

Q: Mrs. Babushka, why did you take Mr. Hawas’s car? 

A: What…er…what do you mean? I don’t drive.

Q: Mrs. Babushka, do you remember taking Mr. Hawas’s car?

A: Ummmm…I’m not sure…where am I? 

Q: You are in the Hospital Mrs. Babushka. What’s the last thing you remember before the hospital?

A: Ummm… goin to bed at home…had a nice glass of warm milk… then nothing...

At this point I terminated the interview due to the condition of Mrs. Babushka. 

06/15/08

The next day I followed up on incident from the night before. I spoke with Mr. Hawas by telephone and he informed me that his car was a total wreck and would have to scrapped. He informed me several times that he wanted to press charges against Mrs. Babushka. 

At approximately 12:30 I went to the Hospital to see Mrs. Babushka. When I went into her room she told me that she could not talk to me because her grandson was an attorney and he had told her not to talk with the Police without him present. As she has a constitutional right to have an attorney present if she wants one I did not pursue any further questions. As I was leaving Granny’s room at the hospital Dr. Wapoovka approached me in the hall and asked to speak with me. He informed me that he was mistaken the night before about what Mrs. Babushka had said. He informed me that in fact she had only mumbled a few things about wanting to know where she was and what was going on. She had in fact not said anything about Mr. Hawas. This seemed suspicious to me but I did not raise this further with the Dr. at the time. 

06/16/08
At approximately 10:00 I returned to the hospital to put the defendant Mrs. Babushka under arrest. While I was there I spoke with the hospital Administrator who confirmed that Phillip Shyster, the lawyer grandson of Mrs. Babushka had made a substantial donation to the hospital, specifically to Dr. Wapoovka’s Sleep clinic. I later confirmed this with Dr. Wapoovka, including the amount of the donation, $100,000.00. Dr. Wapoovka denied that it was in any way related to this case. 

At 10:30 Granny Babushka was arrested for theft of a Motor Vehicle. She was released by the Judge on bail pending trial, and later submitted a statement. 

Included below are my reports involving the incidents between Mrs. Babushka and Mr. Hawas that occurred earlier in the week prior to the theft and vehicle accident. 

06/10/08

At 21:20 Police Dispatch advised me that they had received a call from a Mrs. Ludomira Babushka complaining of a loud noise from one of her neighbors. I proceeded to 125 NW 7th Street and found a three-story apartment building, with a gated area in the back for parking cars. When I arrived I could hear Country and Western Music coming from behind the building. When I pulled up to the gate I could see a group of people gathered around a red Fiat 126p. The Fiat was the source of the loud music, and I noticed that an elderly lady (later determined to be G. Babushka) and a young man (later determined to be H. Hawas) were engaged in a heated argument. There were several other young men and women hanging around near the car. 

I separated the two individuals and spoke individually with each, starting with Mrs. Babushka since she called the Police. She stated that late the previous afternoon Mr. Hawas, who she kept describing as a “spoiled kid” had arrived at the apartment complex with his friends in his Fiat, that he had announced that he had finally installed his new stereo system and started to play loud C&W music. This had continued for several hours even after she had nicely asked him to not play the music. She stated that he had no respect for his elders and that if he was her son or grandson he would be spanked for his attitude and behavior. She mentioned to me that she always goes to bed at 20:00 because she gets up each morning at 4:00 to go to Church, where she helps get the building ready for morning services. She said that she could not sleep this night because of the music coming from Mr. Hawas’s car and his and his friends talking and singing along. I did observe that Mrs. Babushka’s apartment was on the ground floor of the building and that her bedroom window faced the parking area. She then said that the same thing had started again today. 

I then spoke with Mr. Hawas who informed me that he had bought the Fiat 126p less than a week earlier and had just had an expensive stereo system installed in it over the weekend. He said that he was just hanging out with some friends, listening to the collected hits of Johnny Cash when Mrs. Babushka came out of the apartment and started yelling at them. He kept referring to her as the crazy old lady. According to him Mrs. Babushka does not like kids very much and is always yelling at him or lecturing him about something. He said that if Mrs. Babushka wanted to go to bed so early that was her problem, that he had a right to hang out by his car and that he and his friends were not too loud for the early hour. 

I then spoke with Mrs. Babushka and informed her that the law did not require quiet until after 23:00 and that there was nothing legally I could do to make Mr. Hawas not play his music before then. I did ask Mr. Hawas to be more courteous to Mrs. Babushka and think about her feelings, but he seemed not to listen to my advice. I then left the vicinity. When I left Mr. Hawas had turned back on his car stereo and I heard the song “Momma Don’t Let Your Babies Grow Up to be Cowboys” as I was leaving. The volume seemed to be slightly less than before. 

06/13/08

I received another report of a disturbance at 125 NW 7th Street and responded. I arrived at approximately 23:20. Mr. Hawas and his friends were seated outside around his Fiat, which had its doors open and C&W Music was playing from the car stereo, but at a very low volume. When I arrived both Mr. Hawas and Mrs. Babushka contacted me. Mrs. Babushka was dressed in her nightgown and housecoat and her hair was disheveled as if she had been sleeping. She immediately started screaming at me that I had to do something to stop this boy and his music. She claimed that Mr. Hawas had been talking loudly, laughing and listening to music from his car until a few minutes after 23:00. She had timed him. And that even at 23:00 he had refused to turn the music off and go inside, but had turned the music volume down. She then insisted that I have Mr. Hawas arrested for violating the noise ordinance and that I confiscate his car. She also informed me that she had received a threatening note from Mr. Hawas. 

I then spoke with Mr. Hawas who informed me that he fully complied with the law and that at 23:00 he turned the music down. He admitted that it might been a few minutes after 23:00 but said that it could be no more than 23:05. I asked him about the threatening note, and he informed me that he was only responding to a threatening note that he had received earlier from Mrs. Babushka. 

I then informed them both that they would have to find a way to get along. I told them that I had seen no meaningful violation of the noise ordinance that evening and was not in a position to arrest Mr. Hawas or give him a citation and that I certainly had no authority to confiscate his car. I advised Mrs. Babushka to seek assistance from the civil courts if she felt that her rights were being violated. I told them both that I would look further into the issue of the threats, and took the notes in question from them. The notes are attached to this report. 

As I was leaving Mrs. Babushka, who appeared quite upset, told me that if the Police could not help her then she would have to help herself. I encouraged her to get some legal help and she responded that there were quicker and easier ways to take care of this matter. 

**END OF REPORT**
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My Name is Herbert Hawas.  

I was born on June 30, 1991 in Walla Walla, Washington. 

I have lived at 125 NW 7th Street in Lublina since I was seven with my parents, Paul and Anna Hawas. I am a student in my last year of High School. I have really liked Country & Western music since I was very little and my dream job would be to be a rodeo star or work on a real cattle ranch as a cowboy. I like wearing jeans, a cowboy hat and boots. I think it makes me look cool and it makes me very popular with the girls. 

I know Granny Babushka well as she was always living in the same apartment building as my parents and I. She used to live there with her husband who died a few years ago. Mr. Babushka was a really nice guy, he used to like hanging out with the kids in the building and helped us by fixing our bikes or with mechanical things around the building. I really liked him and was sad when he died. Mrs. Babushka on the other hand has always been mean and nasty to all the kids in the building. She is always yelling at us for one thing or another. It has become a joke in the building about her behavior and all the kids in the neighborhood try to stay away from her. 

For a couple of years now I have been saving money to buy my own car and to fix it up the way I have always dreamed. My dream finally came true in early June when I found a Maluch for sale that was perfect for me. I had always dreamed about a Fiat 126p in a red color. My friends and I are also really into Country and Western Music, so I wanted to have enough money to put into the car a killer stereo system so that when we hung out we could play some cool tunes. I bought my car on June 6th and took it right away to a specialty shop that installs custom stereo systems. The system I had installed was state of art and cost more than the cost for buying the car. It produced great sound inside and outside the car. 

I picked my car up from the shop and drove it home on June 9th. My friends and I hung out that night around my car for the first time, playing some tunes and just having a good time. We were playing one of our favorite tunes, “Mommas Don’t Let Your Babies Grow Up to Be Cowboys” by Willie Nelson, sort of our theme song, and some great Johnny Cash classics including “I Walk the Line”; “Ring of Fire” and “A Boy Named Sue”. After we had been playing some music and hanging out for awhile, Mrs. Babushka opened her window and started to yell at us, telling us to turn off the music, go inside and behave ourselves. It was only about 18:00 so I just ignored her. About a half hour later my Mom came down stairs and told me that Mrs. Babushka had come to our apartment to complain about us. My Mom just told me to try to make her happy, but that she understood Mrs. Babushka was being unreasonable. 

The next night on the 10th we were hanging out again having a good time. This is the night that Mrs. Babushka called the Police the first time. I spoke with Officer Wladza and s/he agreed that we were not breaking the law and that Mrs. Babushka was being unreasonable. When the Officer told her that our playing the music was legal she got really angry and upset and I thought she would kill someone. When the Officer left we turned back on the stereo and continued to listen to our music but I did turn it down a bit, even though I did not have to. I thought maybe it was one way of making the crazy old lady happy, but it did not seem to help very much. 

The next day there was a note on our door left by Mrs. Babushka. I think the old bag had gone crazy because she threatened us and I think she was trying to intimidate me into doing what she wanted. When I saw her note, I decided to write one back. It was stupid and I am sorry that I did it. But the crazy old lady made me so mad. I wanted to make sure that she knew she didn’t control the world, that’s why I continued to play my music loud in the parking lot.

The next day, on the 13th, my friends and I were hanging around again playing music when someone noticed that it was about 23:00. So we turned the music down very low, so we would not violate the law. It might have been as much as 5 minutes after 23:00, I’m not sure. A few minutes later Officer Wladza arrived again and Mrs. Babushka started screaming about how I had violated the noise ordinance and how she wanted the Officer to arrest me and take away my car. Once again the Officer explained to her that I had not broken the law and that he was not going to take away my car. When the Officer told her maybe she should get a lawyer she said that there were quicker ways of taking care of things, and after the Officer left she came up to me, smiled, and said that if the Police could not help her, she would help herself, then she turned and walked away. I didn’t know what she meant at the time, but now I know she wanted to destroy my car. 

The next night on the 13/14th we were hanging out again. All of my friends went home about Midnight. I was doing some work on my car, a about 1:00 I went upstairs to get something to drink. When I was standing in my kitchen window, I looked outside onto the parking lot. I saw Granny Babushka leave our building, wearing a nightgown, robe and a fuzzy beret hat like all the old ladies wear. She walked slowly and deliberately toward my car, and got inside. I was so shocked that I dropped the glass I was holding and it broke. I leaned down to clean it up and heard my car start up. I looked out the window and saw my car drive off. I couldn’t believe it. I ran downstairs and when I got outside I saw the gate to our parking area was open and my car was gone. I had the Officers card so I called him and told him Mrs. Babushka stole my car and to come right away. 

The Officer arrived about 5 minutes later and I quickly told him what happened. I had left my keys in the car. I told the Officer that I could not remember for sure, but I though the gate out of our parking area was closed, so G. Babushka must have opened it before leaving. I cannot see the gate from my Kitchen window. A few minutes later he heard from dispatch that my car was located in the town square. We got in the Officers car and drove there. 

When we arrived I couldn’t believe what I was seeing. Granny was driving my car around in slow circles in the middle of the square, around the fountain in the Center. We ran up to the car and the Officer knocked on the driver’s side window and tried to get her to stop but she ignored him. He then tried the door handle on the driver’s side, but it was locked. I then jogged around to the other side and tried that door, but it was locked as well. I thought this was strange since both doors were unlocked when I left the car. I looked in at Granny Babushka and she was leaning forward staring intently out the front of the window. I then yelled something to her about giving me my car back. When she heard me she sort of jumped, like she was surprised, then she looked over at me, sort of smiled, and sped up. We could hear her laughing as she went around the square, faster and faster. Pretty soon she was going too fast to keep up with. On her last circle of the fountain she aimed the car directly at me and I could hear my stereo had been turned on and was playing at top volume “Momma’s Don’t Let Your Babies Grow Up to be Cowboys”. I though for sure the old woman was going to kill me. At the very last minute she swerved and ran the car into the brick wall of city hall. 

I can’t believe she did it. She destroyed my car. The next day I went to the impound yard and they told me my car and stereo was a total wreck, and the Stereo system was destroyed. I am out now over $5,000.00 dollars and have no car. I think this mean old woman should be punished for this. She should go to jail and stay there until she dies. 

Officer Wladza asked me for the lyrics to “Momma’s Don’t Let Your Babies Grow Up to be Cowboys” by Willie Nelson. They are:

Mama don't let your babies grow up to be cowboys 

Don't let 'em pick guitars and drive them old trucks 

Make 'em be doctors and lawyers and such 

Mama don't let your babies grow up to be cowboys 

They'll never stay home and they're always alone 

Even with someone they love 

Cowboys ain't easy to love and they're harder to hold 

And they'd rather give you a song then diamonds or gold 

Lonestar belt buckles and old faded Levi's each night begins a new day 

And if you don't understand him and he don't die young 

He'll probly just ride away 

Mama don't let your babies grow up to be cowboys 

Don't let 'em pick guitars and drive them old trucks 

Make 'em be doctors and lawyers and such 

Mama don't let your babies grow up to be cowboys 

They'll never stay home and they're always alone 

Even with someone they love 

Cowboys like smokey old pool rooms and clear mountian moringin's 

Little warm puppies and children and girls of the night 

And them that don't know him won't like him  

And them that do sometimes won't know how to take him 

He ain't wrong he's just different  but his pride won't let him do things to make you think he's right 

Mama don't let your babies grow up to be cowboys 

Don't let 'em pick guitars and drive them old trucks 

Make 'em be doctors and lawyers and such 

Mama don't let your babies grow up to be cowboys 

They'll never stay home and they're always alone 

Even with someone they love 

Mama don't let your babies grow up to be cowboys 

Don't let 'em pick guitars and drive them old trucks 

Make 'em be doctors and lawyers and such
DATED this 17th Day of June, 2008. 

Signed:

HERBERT HAWAS

IN THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF LUBLINIA
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My Name is Ludomira Babushka, but I am most often known as Granny Babushka. I live in Apartment 1 at 125 NW 7th Street. 

I was born on May 1, 1934. I worked for many years as cashier at my local grocery store, a chain called Daisies. I retired about seven years ago and spend most of my time with friends, my family and going to church. 

When I was growing up I used to have problems with sleepwalking. It was sort of a family joke. When I was in my middle teens I used to get up in the middle of the night, get dressed in my best dress as if I was going to church, and go down to the living room and wait for my family. My parents found me like this about a dozen times. Once I walked from home to my school in the middle of the night. I found myself at school, almost 2 miles away and had no memory of how I got there. 

After I got married I did not have any more episodes of sleepwalking until my husband got sick and was in the hospital a few years ago. At that time I was very upset and did not get much sleep. I remember one time getting up and wandering around our apartment asleep before I woke up. It was very upsetting, but only happened a few times. 

I have known Herbert Hawas since he moved into the building. They have never been a very friendly family and that boy Herbert has been a real terror. As an only child he was very spoiled by his parents and always seemed to get what he wants. He also is very disrespectful toward his parents and needs to be taught some lessons on good manners and appropriate respect for his elders. 

I normally go to bed at 20:00 as I have to get up at 4:00 in the morning, most mornings, as I cook bread early for my church’s soup kitchen that serves food to the homeless in our community. I have to have the bread ready by 7:00 to be picked up by the delivery men. I normally have to have a minimum of 8 hours of sleep a night or my body gets all out of sorts. 

On the 9th of June that Hawas boy came home with his new car and started playing music outside my bedroom window. He listens to that Country music, and it was loud. I did not say anything to him that evening since I figured it was his first day with the car and things would calm down. But he just kept playing his music too loud, so at one point I opened my bedroom window and asked him to please turn the music down. He responded in a very rude way and said to mind my own business. I thought his behavior rude and inappropriate to me his senior. Then I went to speak with his Mom. She said she understood and would speak with him. Nothing seemed to happen though. 

The next night, on the 10th it started all over again. They just kept playing that song, “Momma’s Don’t Let Your Babies Grow Up to be Cowboys” over and over. When I went to bed and tried to get some sleep it was all that I could hear, over and over. I again asked Herbert to keep the noise down as I was trying to sleep, but he again ignored me. I could see he and his friends laughing at me when I went inside. I did not know what else to do so I called the Police. When Officer Wladza arrived I told him about the problem, but he said that there was little they could do about it since the law allowed them to play the music until 23:00. Herbie ignored the Officer and me and continued to play the music. I got almost no sleep either Monday on Tuesday night, as even with the music off I kept hearing in my mind “Momma’s Don’t Let Your Babies Grow Up to be Cowboys”. It’s a song that really sticks in your head. 

The next morning I left a note for Mrs. Hawas on her door as no one was there when I went by. I did not hear back from her but I did get a note from Herbie later that day and it was extremely rude and threatening. I gave the note to Officer Wladza when he came by the next day. On the evening of the 11th it was more of the same and I got very little sleep. The next night, the 12th, I was again kept awake by Herbie and his music but this time I watched carefully and when he had not turned his music off by 23:00 exactly I called the Police again. The Officer arrived and I gave him the note from Herbie and asked him to arrest Herbie for violating the noise ordinance and threatening me and asked the Officer to confiscate his car. It was the source of all the problems. I could not understand why the Officer refused to do what I asked him to do. I was so frustrated and angry at that point that I warned Herbie that I had a grandson who was a lawyer and that I would make him stop this nonsense. 

My grandson is Phillip Shyster, a big, rich, powerful lawyer here in town. I am so proud of him. He takes good care of me and we are very close. 

On the night of the 13th I was again kept awake the first few hours by the loud music, but by this time I was so exhausted from lack of sleep that I went to sleep about 22:00 after having a nice glass of warm milk. The next thing I remember is waking up in the hospital with Dr. Wapoovka leaning over me and checking me out. I have no memory of anything between going to bed and waking up in the hospital. I can’t believe that I took Herbie’s car or drove it anywhere. I must have been sleepwalking and that’s what Dr. Wapoovka thinks too. I would never do anything so bad as stealing a car and driving it off intentionally. 

I learned how to drive a car when I was in my 20’s, but I have not driven a car in over 10 years. I do not even have a driver’s license at the moment. 

It is true that my Grandson, Phillip Shyster, made a substantial contribution to the clinic run by Dr. Wapoovka, but he did it because he sees the need for good quality medical care for people like me. His contribution has nothing to do with this case. 

DATED this 2nd Day of July, 2008. 

Signed:

LUDOMIRA GRANNY BABUSHKA

IN THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF LUBLINIA
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My Name is Patrick/Patricia Wapoovka.  

I was born on August 20, 1968 in Waitsburg, Washington.  

I went to high school at the Ronald Wilson Reagan High School in Seattle.  After high school I went to the University of Washington where I got a Bachelor in Science (B.S.) degree in Biology with a minor in Chemistry.  After University I went to Medical School at The George Washington University in Washington D.C.. I did my medical residency in Baltmore, Maryland at John's Hopkins University Hospital.  Following my residency I came to work at Lublinia Community Hospital in Lublinia, Washington where I have been working for the last 6 years in the Emergency department, the last two years as the supervising physican in the department. I have also recently set up and am serving as director of the Lublina Community Hospital Sleep Disorder Center. 

My medical report is attached to this affidavit and incorporated herein. 

Signed:

Dr. P. Wapoovka

LUBLINIA COMMUNITY MEDICAL CENTER

401 W. Hermiston Avenue, Lublinia, Washington

Date: June 14, 2008

INITIAL DIAGNOSIS:
Head Injury consistent with accident trauma

FINAL DIAGNOSIS:
Mild Concussion and Possible Sleep Disorder with Somnambulism (sleepwalking). 

PATIENT NAME: 

Babushka, Ludormira “Granny”

Summary:

The patient was presented to the emergency room from the ambulance service.  At the time of arrival she was unconscious and it had been reported that she was in a vehicle accident. Her pulse and heart rate were strong and within normal ranges for her age and condition. 

I ordered an MRI (Magnetic Imaging Resonation) Scan of her head. The results showed that while there was bruising above her right eye where her skull had come into contact with a hard object, there was no evidence from the MRI that showed any brain damage. 

The patient came around almost immediately after arrival at the hospital. She at first appeared confused as to her surroundings and how she arrived there. It was clear that she was initially disorientated and she reported a severe headache as well. I ordered some pain medicine for her and given her age and condition I ordered her held for observation in the hospital for 24 hours. 

I went to see her the next morning and spoke with her about what had happened the night before. She indicated that she did not really remember much from the night before, but that she had had a very difficult week and had not gotten much sleep. I suggested to her that one explanation for this might be a sleep disorder leading to sleep walking. Later that day after Mrs. Babushka spoke with her grandson, Mr. Phillip Shyster, she indicated that they wanted me to conduct an evaluation on the issue of a sleep disorder. I did so and my report on that is attached. 

Mr. Shyster was impressed with our work on this case and did agree to make a $100,000.00 donation to the hospital to assist us in opening a new Sleep Disorder Center. I will be the director of the Center, as this is any area I have long been interested in and have studied for some time. This is the 2nd time Mr. Shyster has made a large contribution to our hospital. After he won a large award in a personal injury case he donated $20,000.00 to our Cancer Center. 

___DR. P. Wapoovka________

DR. P. WAPOOVKA, M.D.

LUBLINIA COMMUNITY MEDICAL CENTER

401 W. Hermiston Avenue, Lublinia, Washington

Date: 


June 15, 2008

DIAGNOSIS:


SLEEP DISORDER AND SOMNAMBULISM (SLEEPWALKING)

PATIENT NAME: 

Babushka, Ludormira “Granny”

PATIENT NOTES:

At the request of G. Babushka and her Grandson, Mr. Shyster, I examined Mrs. Babushka about the incident she had where she apparently drove someone else’s car without their permission, behavior that resulted in a car accident. There was some concern that she was suffering from a sleep disorder that caused her to under go somnambulism or sleepwalking. 

SOMNABULISM AS A SLEEP DISORDER:

In a recent court case in the Northern Territory of Australia, Leonard Andrew Spencer was found not guilty of gross indecency and having sex without consent. His defense? Sex-sleep or sexsomnia.

 

A woman who was house-sitting for Mr. Spencer awoke to find Mr. Spencer in her bed having sex with her. He was arrested, but claimed no memory of his nighttime behavior. Sleep-sex is a form of somnambulism (sleepwalking) and memory loss is a common trait of somnambulism.

 

This is not the first time sleepwalking has been used as a defense of a crime. In several court cases in the past few years, sleepwalking has been used as a defense for murder and other crimes.

  

In his book The Promise of Sleep Dr. William C. Dement lists sleepwalking under Arousal disorders. This type of disorder interferes with the transition between the stages of sleep.

 

"Sleep walkers engage in behaviors not usually associated with sleep, such as sitting up in bed, walking about, or even frantic attempts to 'escape'."  Dr. Dement says. He goes on to explain that if the sleepwalker wakes, he is often confused. The sleepwalker doesn't know where he is or how he got there. He may be completely disoriented.

  

Sleepwalking activity varies. Some sleepers, as Dr. Dement said, may merely sit up in bed, or get up and walk around the room. However, some very complicated activities occasionally occur, such as rearranging furniture, cooking a meal, or walking out of the house and entering the car. Fortunately, there are only a few known cases of a sleepwalker actually starting up the vehicle and driving away.
Sleepwalking is not uncommon. And people do strange things in their sleep. They move things to odd places, they turn on TVs and stereo equipment, some people even walk to the refrigerator, fix themselves a sandwich and eat it. All without the knowledge that they have even been out of bed.

Sleepwalking is common in childhood and may be caused by fatigue or anxiety. Sometimes children who have never before experienced an episode of sleepwalking will do so when faced with the possibility of a disruption in their family life. Sleepwalking in adults may result from similar causes. It may also be because of some drug or medication or because of a mental problem.

 

Let's look at some of the cases that used sleepwalking as a defense:

 

1982 - Maricopa County Superior Court. The man on trial was Steven Steinberg. He was accused of murdering his wife, Elena by stabbing her twenty-five times with a kitchen knife. He didn't deny the fact that he had killed her, but he did plead not guilty. His defense? He doesn't remember the crime. He was sleeping, and must have been sleepwalking when he did it. The verdict? Not guilty. He walked away from that courthouse a free man.

 

In 1987, Kenneth James Parks got into his car, drove to the home of his wife's parents and brutally attacked the couple, killing his mother-in-law with a tire iron and severely injuring his father-in-law. He then got back in his car and drove to the nearest police station to confess his crime. He claimed he had been asleep throughout the entire incident. Possible? Could a man not only commit murder, but also drive his car -- twice -- while asleep?

Parks was acquitted on both charges. A court of appeal upheld this verdict. Kenneth James Parks walked away, a free man.

 

In 1997, Scott and Yarmila Falater had been married for 20 years. Folks say it seemed like a good marriage. So why would Scott decide to kill his wife? Why would he stab her 44 times with a hunting knife and then push her into the family pool and hold her head under water? Scott says he can't tell you. He doesn't remember. He claims he was sleepwalking at the time.

 

One expert witness testified that "sleepwalking was by far the most probable explanation" for Falater's night of crime. The remainder of the expert team concurred.

 

After the lengthy trial, however, it took the jury only eight hours to bring back a verdict of guilty of premeditated murder. On January 10th of the year 2000, Scott Falater was sentenced to life imprisonment with no parole.
 

 It has been suggested that sleepwalking and other forms of parasomnia occur from deep non-REM (Rapid Eye Movement) slow wave sleep. It is caused by an inappropriate physiological event where the brain tries to exit SWS (slow wave sleep) and go straight to wake. In normal sleep, the brain transitions from sleep either from stages 1 or 2 of NREM (Non-Rapid Eye Movement) or REM (Rapid Eye Movement) sleep, but almost never from SWS. As a result, the brain gets “stuck” between a sleep and wake state.
EVALUATING MRS. BABUSHKA:

In the case of LUDOMIRA BABUSHKA, I tested her sleep pattern over one night using a brain scan during sleep. This scan showed that her brain tries to wake from SWS 3 to 6 times a night. Needless to say, this is an incredible number compared to normal sleepers who almost never experience this. Nobody is sure why some people will commit crimes in their sleepwalking episodes, but it seems reasonable to assume that many conditions must be met. Among them are stress and fatigue and an almost obsession with the item or thing that they commit the crime with. In this case Mrs. Babushka had a history of somnambulism as a child and adult, she was highly stressed by the disagreement with her neighbor Mr. Hawas and had undergone a week of disturbances to her sleep pattern.  It might very well be that all the stress and lack of sleep combined with her unique sleep patterns and history is what caused this particular episode of somnambulism.
Although it is impossible to 100% diagnose somnambulism after the fact, based on the representations presented to me by Mrs. Babushka and her grandson I would say that a likely explanation for what happened on the night of this incident with the car was a sleep disorder leading to somnambulism (sleep walking), and if this was the case, Mrs. Babushka did not know what she was doing and could not be found to be acting intentionally. 

_____Dr. P. Wapoovka_________

DR. P. WAPOOVKA, M.D.

STATE OF WASHINGTON V. LUDOMIRA BABUSHKA

STATE’S EXHIBIT #1 – DIAGRAM OF CRIME SCENE

Gated Exit
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125 NW 7th Street
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STATE OF WASHINGTON V. LUDOMIRA BABUSHKA

STATE’S EXHIBIT #2- ROUTE OF THE CAR’S TRAVEL
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Route of travel of Fiat 126p driven by Ludomira Babushka on the night of 13/14 June, 2008. 

· Point A – 125 NW 7th Street – Lubliana

· Point B – Lublina City Center Square
STATE OF WASHINGTON V. LUDOMIRA BABUSHKA

STATE’S EXHIBIT # 3 – PHOTO OF FIAT BEFORE CRASH
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STATE OF WASHINGTON V. LUDOMIRA BABUSHKA

STATE’S EXHIBIT # 4 – PHOTO OF FIAT AFTER CRASH
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STATE OF WASHINGTON V. LUDOMIRA BABUSHKA

STATE’S EXHIBIT # 5 – NOTE LEFT ON HAWAS DOOR

Dear Mrs. Hawas,

You should never have let your baby grow up to be a cowboy! I followed the advice of your son’s song, I let my baby grow up to be a lawyer and he will take care of this for me. I cannot sleep at night, I am a nervous wreck. You must make your son stop this music outside my window or I will have to take action to see that it stops. He has to remember that he would not be the first person who looses his nice new car. I can make it disappear and everyone in the neighborhood would be grateful to me. 

STOP HIM NOW, OR ELSE.

G. BABUSHKA
STATE OF WASHINGTON V. LUDOMIRA BABUSHKA

DEFENSE EXHIBIT # 1 – NOTE LEFT ON BABUSHKA’S DOOR

OLD WOMAN:

I SAW YOUR NOTE BUT I DID NOT GIVE IT TO MY MOTHER. YOU ARE A CRAZY OLD LADY, I THINK YOU SHOULD GO TO A MENTAL HOSPITAL. YOU TOUCH MY CAR AND I WILL MAKE YOU PAY. REMEMBER YOU ARE OLD AND NEAR DEATH, BUT I AND MY FRIENDS ARE YOUNG. WHO DO YOU THINK CAN HURT PEOPLE MORE, ME OR YOU?

NOT EVERYONE HAS TO BE MISERABLE IN LIFE JUST BECAUSE YOU ARE. 

TONIGHT WE WILL PLAY IT ESPECIALLY LOUD JUST FOR YOU!!!!  THIS BABY HAS GROWN UP TO BE A COWBOY AND HE DOSEN’T CARE ABOUT YOU.  

ENJOY THE MUSIC – GRANNY!  : )

H.H.
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